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Mr. DNaGut, from the committee of conference,
submitted the following

CONFERENCE REPORT

iTo accompany 1i.lt Y3239]

The committee of conference on the disagreeing votes of the two
Houses on the amendments of the Senate to the bill (H.R 3239) to
amend the Communications Act of 1934 to authorize appropriations
for the administration of such Act, and for other purposes, having
met, after full and free conference, have agreed to recommend and
do recommend to their respective Houses as follows:

That the House recede from its disagreement to the amendment
of the Senate to the text of the bill and agree to the same with an
amendment as follows:

In lieu of the matter proposed to be inserted by the Senate
amendment insert the following:

TITLE I-COMMUNICA TIONS AMENDMENTS

SHORT TITLE

SECTION 101. This title may be cited as the "Communications
Amendments Act of 1982".

FINANCIAL INTERESTS OF MEMBERS AND EMPLOYEES OF FEDERAL

COMAMUNICATIONS COMMISSION

SEca 102. Section 4(b) of the Communications Act of 1934 (47
U.S.C 154(b)) is amended to read as follows:

"(bl1) Each member of the Commission shall be a citizen of the
United States.

"(9XA) No member of the Commission or person employed by the
Commission shall-
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"(i) be financially interested in any company or other entity
engaged in the manufacture or sale of telecommunications
equipment which is subject to regulation by the Commission;

"(ii) be financially interested in any company or other entity
engaged in the business of communication by wire or radio or
in the use of the electromagnetic spectrum,

"(iii) be financially interested in any company or other entity
which controls any company or other entity specified in clause
(i) or clause (ii), or which derives a significant portion of its
total income from ownership of stocks, bonds, or other securities
of any such company or other entity; or

"(iv) be employed by, -hold any official relation to, or own any
stocks, bonds, or other securities of any person significantly reg-
ulated by the Commission under this Act,

except that the prohibitions established in this subparagraph shall
apply only to financial interests in any company or other entity
which has a significant interest in communications, manufacturing,
or sales activities which are subject to regulation by the Commis-
sion.

"(BXi) The Commission shall have authority to waive, from time
to time, the application of the prohibitions established in subpara-
graph (A) to persons employed by the Commission if the Commission
determines that the financial interests of a person which are in-
volved in a particular case are minimal, except that such waiver au-
thority shall be subject to the provisions of section 208 of title 18,
United States Code. The waiver authority established in this sub-
paragraph shall not apply with respect to members of the Commis-
sionL

"(ii) In any case in which the Commission exercises the waiver au-
thority established in this subparagraph, the Commission shall pub-
lish notice of such action in the Federal Register and shall furnish
notice of such action to the appropriate committees of each House of
the Congress. Each such notice shall include information regarding
the identity of the person receiving the waiver, the position held by
such person, and the nature of the financial interests which are the
subject of the waiver.

'(3) The Commission, in determining whether a company or other
entity has a significant interest in communications, manufacturing,
or sales activities which are subject to regulation by the Commis-
sion, shall consider (without excluding other relevant factors)-

"(A) the revenues, investmnents, profits, and managerial efforts
directed to the related communications, manufacturing, or sales
activities of the company or other entity involved as compared
to the other aspects of the business of such company or other
entity;

"(B) the extent to which the Commission regulates and over-
sees the activities of such company or other entity;

"(C) the degree to which the economic interests of such compa-
ny or other entity may be affected by any action of the Commis-
sion, and

"(D) the perceptions held by the public regarding the business
activities of such company or other entity.



"(4) Members of the Commission shall not engage in any other
business, oolation, prof/ssion, or employiymenit wih ile servinig as such
members.

"(5) The maximum number of commissioners who may be mem-
bers of the same political party shall be a number equal to the least
number of commissioners which constitutes a majority of the full
membership of the Commission. ".

APPOINTMENT, TERMS OF OFFICE, SALARY, AND COMPENSATION OF
MEMBERS OF COMMISSION

SEC. 103. (a) Section 4(c) of the Communications Act of 1934 (47
US.C 154(c)) is amended-

(I) by striking out "The'I
($) by striking out "first appointed" and all that follows

through "but their successors"' and
(3) by striking out "qualified" and inserting in lieu thereof

"been confirmed and taken the oath of office"
(b) Section 4(d) of the Communications Act of 19S4 (47 US.C

151(d)) is amended to read as follows:
'(d) Each Commissioner shall receive an annual salary at the

annual rate payable from time to time for level IV of the Executive.
Schedule, payable in monthly installments. The Chairman of the
Commission, during the period of his service as Chairman, shall re-
ceive art annual salary at the annual rate payable from time to time
for level III of the Executive Schedtle. "

(c) Section 4(f)(2) of the Communications Act of 1934 (47 U.SC.
154(f)(X)) is amended by striking out "a legal assistant, an engineer-
ing assistant, " and inserting in lieu thereof "three professional as-
sistants "'

(d) Section 4(g) of the Commutnications Act of 1934 (47 U.S.C
154(g)) is amended by inserting "(1)" after the subsection designa-
tion, and by adding at the end thereof the following new paragraph:

"((XA) If-
"(i) the necessary expenses specified in the last sentence of

paragraph (1) have been incurred for the purpose of enabling
commissioners or employees of the Commission to attend and
participate in any convention, conference, or meeting,

"(ii) such attendance and participation are in furtherance of
the functions of the Commission; and

'"(iii) such attendance and participation are requested by the
person sponsoring such convention, conference, or meeting;

then the Commission shall have authority to accept direct reinm-
bursement from such sponsor for such necessary expenses.

"(B) The total amount of unreimbursed expenditures made by the
Commission for travel for any fiscal year, together with the total
amount of reimbursements which the Commission accepts tinder
subparagraph (A) for such fiscal year, shall not exceed the level of
travel expenses appropriated to the Commission for such fiscal year.

"(C) The Commission shall submit to the appropriate committees
of the Congress, and publish in the Federal Register, quarterly re-
ports specifying reimbursements which the Commission has accepted
under this paragraph.



"(D) The provisions of this paragraph shall cease to have any
force or effect at the end of fiscal year 1985. "

(e) Section 4(k)() of the Communications Act of 1984 (47 U.S.C.
154(kX()) is amended by striking out ": Provided, That the" and all
that follows through "by such reports"

(f) Section 4(k) of the Communications Act of 1934 (47 U.S.C.
154(k)) is amended by redesignating paragraph (4) and paragraph (5)
as paragraph (8) and paragraph (4), respectively.

(g) Section 4(kX4) of the Communications Act of 1934, as so redes-
ignated in subsection (f), is amended by striking out "Bureau of the
Budget" and inserting in lieu thereof "Office of Management and
Budget "

USE OF AMATEUR VOLUNTEERS FOR CERTAIN PURPOSES

SEC. 104. Section 4(f) of the Communications Act of 1934 (47
U.S.C 154(fp) is amended by adding at the end thereof the following
new paragraph:

"(4XA) The Commission, for purposes of preparing any examina-
tion for an amateur station operator license, may accept and employ
the voluntary and uncompensated services of any individual who
holds an amateur station operator license of a higher class than the
class license for which the examination is being prepared. In the
case of examinations for the highest class of amateur station opera-
tor license, the Commission may accept and employ such services of
any individual who holds such class of license.

'(B) The Commission, for purposes of administering any examina-
tion for an amateur station operator license, may accept and employ
the voluntary and uncompensated services of any individual who
holds an amateur station operator license of a higher class than the
class license for which the examination is being conducted In the
case of examinations for the highest class of amateur station opera-
tor license, the Commission may accept and employ such services of
any individual who holds such class of license. Any person who
owns a significant interest in, or is an employee of any company or
other entity which is engaged in the manufacture or distribution of
equipment used in connection with amateur radio transmissions, or
in the preparation or distribution of any publication used in prepa-
ration for obtaining amateur station operator licenses, shall not be
eligible to render any service under this subparagraph.

"(CXi) The Commission, for purposes of monitoring violations of
any provision of this Act (and of any regulation prescribed by the
Commission under this Act) relating to the amateur radio service,
may-

"() recruit and train any individual licensed by the Commis-
sion to operate an amateur station; and

"(II) accept and employ the voluntary and uncompensated
services of such individual

"(ii) The Commission, for purposes of recruiting and training in-
dividuals under clause (i) and for purposes of screening, annotating,
and summarizing violation reports referred under clause (i), may
accept and employ the voluntary and uncompensated services of any
amateur station operator organization.
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"(iii) The functions of individuals recruited and trained under
this subparagraph shall be limited to-

"() the detection of improper amateur radio transmissions;
"I) the conveyance to Commission personnel'of information

which is essential to the enforcement of this Act (or regulations
prescribed by the Commission under this Act) relating to the
amateur radio service' and

"(III) issuing advisory notices, under the general direction of
the Commission, to persons who apparently have violated any
provision of this Act (or regulations prescribed by the Commis-
sion under this Act) relating to the amateur radio service.

Nothing in this clause shall 1w construed to grant individuals re-
cruited and trained under this subxpatragraph any authority to issue
sanctions to violators or to take any enforcement action other than
any action which the Commission may prescribe by rule.

"(DXi) The Commission, for purposes of monitoring violations of
any provision of this Act (and of any regulation prescribed by the
Commission under this Act) relating to the citizens band radio serv-
ice, may

'(I) recruit and train any citizens band radio operator; and
"(II) accept and employ the voluntary and uncompensated

services of such operator.
"(ii) The Commission, for purposes of recruiting and training in-

dividuals under clause (i) and for purposes of screening, annotating,
and summarizing violation reports referred under clause (i), may
accept and employ the voluntary and uncompensated services of any
citizens band radio operator organization. The Commission, in ac-
cepting and employing services of individuals under this subpara-
graph, shall seek to achieve a broad representation of individuals
and organizations interested in citizens band radio operation.

"(iii) The functions of individuals recruited and trained under
this subparagraph shall be limited to-

"(I) the detection of improper citizens band radio transmis-
sions;

"(II) the conveyance to Commission personnel of information
which is essential to the enforcement of this Act (or regulations
prescribed by the Commission under this Act) relating to the
citizens band radio service, and

"(III) issuing advisory notices, under the general direction of
the Commission, to persons who apparently have violated any
provision of this Act (or regulations prescribed by the Commis-
sion under this Act) relating to the citizens band radio service.

Nothing in this clause shall be construed to grant individuals re-
cruited and trained under this subparagraph any authority to issue
sanctions to violators or to take any enforcement action other than
any action which the Commission may prescribe by rule.

'(E) The authority of the Commission established in this para-
graph shall not be subject to or affected by the provisions of part III
of title 5, United States Code, or section 3679(b) of the Revised Stat-
utes (31 U.S.C. 665(b)).

"(F) Any person who provides services under this paragraph shall
not be considered, by reason of having provided such services, a Fed-
eral employee.



"(G) The Commission, in accepting and employing services of indi-
viduals under subparagraphs (A), (B), and (C), shall seek to achieve
a broad representation of individuals and organizations interested
in amateur station operation.

"(H) The Commission may establish rules of conduct and other
regulations governing the service of individuals under this para-
graph. "

ORGANIZATION AND FUNCTIONING OF COMMISSION

SEC. 105. (a) Section 5(b) of the Communications Act of 1934 (47
U.S.C 155(b)) is amended-

(1) by striking out' "Within" and all that follows through
"and from" and inserting in lieu thereof "From "; and

(2) by striking out "thereafter"
(b) Section 5 of the Communications Act of 1934 (47 U.S.C 155) is

amended by redesignating subsection (d) and subsection (e) as sub-
section (c) and subsection (d), respectively.

(c) The first sentence of section 5(cXl) of the Communications Act
of 1984, as so redesignated in subsection (b), is amended by striking
out "three"and inserting in lieu thereof "two".

REGULATION OF POLE A TTACIIMENTS

SEC. 106. Section 224 of the Communications Act of 1934 (47
US.C. 224) is amended by striking out subsection (e) thereof

JURISDICTION OF COMMISSION

SEc. 107. Section 301 of the Communications Act of 1934 (47
U.S.C. 301) is amended-

(1) by striking out "interstate and foreign ";
(2) by inserting "State, " after "any" the third place it appears

therein;
(3) by inserting a comma after "Territory" the first place it

appears therein; and
(4) by inserting "State, " after "same':

INTERFERENCE WITI ELECTRONIC EQUIPMENT

SEC. 108. (a)() The first sentence of section 802(a) of the Commu-
nications Act of 1934 (47 U.S.C 30 2(a)) is amended by inserting
"(1)" after "regulations', and by inserting before the period at the
end thereof the following: "; and () establishing minimum perform-
ance standards for home electronic equipment and systems to reduce
their susceptibility to interference from radio frequency energy"

(2) The last sentence of section 302(a) of the Communications Act
of 1934 (47 U.S.C. 302(a)) is amended by striking out "shipment, or
use of such devices" and inserting in lieu thereof "or shipment of
such devices and home electronic equipment and systems, and to the
use of such devices".

(3) Section 302(b) of the Communications Act of 1984 (47 U.S.C
802(b)) is amended by striking out "ship, or use devices" and insert-
ing in lieu thereof "or ship devices or home electronic equipment
and systems, or use devices,
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(4) Section 302(c) of the Communications Act of 1934 (47 US.C
302(c)) is amended-

(A) in the first sentence thereof by inserting "or home elec-
tronic equipment and systems" after "devices" each place it ap-
pears therein; and

(B) in the last sentence thereof by inserting "and home elec-
tronic equipment and systems" after "Devices': by striking out
"common objective" and inserting in lieu thereof "objectives"'
and by inserting "and to home electronic equipment and sys-
tems" after "reception ':

(b) Any minimum performance standard established by the Feder-
al Communications Commission under section 302(a)X2) of the Com-
munications Act of 1934, as added by the amendment made in sub-
section (aX1), shall not apply to any home electronic equipment or
systems manufactured before the date of the enactment of this Act.

QUALIFICATIONS OF STATION OPERATORS

Sec. 109. Section $03(lX1) of the Communications Act of 1934 (47
US.C 303(l)()) is amended-

(1) by striking out "such citizens" and all that follows
through "qualified" and inserting in lieu thereof "persons who
are found to be qualified by the Commission and who otherwise
are legally eligible for employment in the United States"; and

(2) by striking out "in issuing licenses" and all that follows
through the end thereof and inserting in lieu thereof the follow-
ing: 'such requirement relating to eligibility for employment in
the United States shall not apply in the case of licenses issued
by the Commission to (A) persons holding United States pilot
certificates; or (B) persons holding foreign aircraft pilot certifi-
cates which are valid in the United States, if the foreign gov-
ernment involved has entered into a reciprocal agreement under
which such foreign government does not impose any similar re-
quirement relating to eligibility for employment upon citizens of
the United States;".

GROUNDS FOR SUSPENSION OF LICENSES

Sec. 110. Section 303(mX)1A) of the Communications Act of 1934
(47 U.S.C. 303(m)(1XA)) is amended by inserting ", or caused, aided,
or abetted the violation of " after "violated".

LICENSINO OF CERTAIN AIRCRAFT RADIO STATIONS AND OPERATORS

Sec. 111. (a) Section 303 of the Communications Act of 1934 (47
U.S.C. 303) is amended by adding at the end thereof the following
new paragraph:

"(0 Notwithstanding the provisions of section 301(e), have author-
ity, in any case in which an aircraft registered in the United States
is operated (pursuant to a lease, charter, or similar arrangement) by
an aircraft operator who is subject to regulation by the government
of a foreign nation, to enter into an agreement with such govern-
ment under which the Commission shall recognize and accept any
radio station licenses and radio operator licenses issued by such gov-
ernment with respect to such aircraft. ".



(b) Section 301(e) of the Conlmunications Act of 1904 (47 US.C
301(e)) is amended by inserting "(except as provided in section
$03(t))" after "United States".

REVISION OF LICENSE TERMS

SEC. 112. (a) Section 807 of the Communications Act of 1934 (47
US.C 307) is amended by striking out subsection (c), and by redes-
ignating subsection (d) and subsection (e) as subsection (c) and sub-
section (d), respectively.

(b) Section 307(c) of the Communications Act of 1984, as so redes-
ignated in subsection (a), is amended-

(1) by striking out "five years" the second place and the last
place it appears therein and inserting in lieu thereof "ten
years; and

(2) by inserting after the second sentence thereof the following
new sentence: "The term of any license for the operation of any
auxiliary broadcast station or equipment which can be used
only in conjunction with a primary radio, television, or transla-
tor station shall be concurrent with the term of the license for
such primary radio, television, or translator station. "

AUTHORITY TO OPERATE CERTAIN RADIO STATIONS WITHOUT
INDIVIDUAL LICENSES

Ssc. 118. (a) Section 807 of the Communications Act of 1984, as
amended in section 112(a), is further amended by adding at the end
thereof the following new subsection.

"(eXI) Notwithstanding any licensing requirement established in
this Act, the Commission may by rule authorize the operation of
radio stations without individual licenses in the radio control serv-
ice and the citizens band radio service if the Commission. determines
that such authorization serves the public interest, convenience, and
necessity.

"() Any radio station operator who is authorizedf by the Commis-
sion under paragraph (1) to operate without an individual license
shall comply with all other provisions of this Act and with rules
prescribed by the Commission under this Act.

"(8) For purposes of this subsection, the terms 'radio control serv-
ice'and 'citizens band radio service'shall have the meanings given
them by the Commission by rule. "

(b) Section 038(n) of the Communications Act of 1934 (47 U.S.C
303(n)) is amended by inserting after "any Act" the first place it ap-
pears therein the following: ", or which the Commission by rule has
authorized to operate without a license under section 307(e)(), "

A UTHORIZA TION OF TAEMPORAR Y OPERATIONS

SEc. 114. Section 309(f of the Communications Act of 1934 (47
U.S.C. 309(f) is amendled-

(1) by striking out "emergency" each place it appears therein
and inserting in lieu thereof "temporary";

(2) by striking out "one additional period" and inserting in
lieu thereof "additional periods"; and
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(3) by striking out "ninety days" and inserting in lieu thereof
"180 days "

RANDOM SELECTION SYSTEM FOR CERTAIN LICENSES AND PERMITS

SEC. 115. (a) Section 309(iX1) of the Communications Act of 1934
(47 US.C 309(iX(1)) is amended-

(1) by striking out "applicant" the first place it appears there-
in and inserting in lieu thereof "application "; and

(2) by striking out "the qualifications of each such applicant
under section 308(b)" and inserting in lieu thereof "that each
such application is acceptable for filing".

(b) Section 309(iX)) of the Communications Act of 1934 (47 U.SC.
309(iX2)) is amended to read as follows:

"(2) No license or construction permit shall be granted to an ap-
plicant selected pursuant to paragraph (1) unless the Commission
determines the qualifications of such applicant pursuant to jubsec-
tion (a) and section 808(b). When substantial and material questions
of fact exist concerning such qualifications, the Commission shall
conduct a hearing in order to make such determinations. For the
purpose of making such determinations, the Commission may, by
rule, and notwithstanding any other provision of law-

"(A) adopt procedures for the submission of all or part of the
evidence in written form,

"(B) delegate the function of presiding at the taking of writ-
ten evidence to Commission employees other than administra-
tive law judges; and

"(C) omit the determination required by subsection (a) with
respect to any application other than the one selected pursuant
to paragraph (1).

(cXl) Section 309(iXX)A) of the Communications Act of 1934 (47
U.S.C. 309(iX(XA)) is amended by striking out ", groups" the first
place it appears therein, and all that follows through the end there-
of, and inserting in lieu thereof the following: "used for granting
licenses or construction permits for any media of mass communica-
,tions, significant preferences will be granted to applicants or groupstfapplicants, the grant to which of the license or permit would in-
crease the diversification of ownership of the media of mass commu-
nications. To further diversify the ownership of the media of mass
communications, an additional significant preference shall be
ranted to any applicant controlled by a member or members of a
i inority group."
(2) Section 309(i)() of the Communications Act of 1934 (47 U.S.C.

309(iX3)) is amended by adding at the end thereof the following new
subparagraph:

'(C) For purposes of this paragraph:
"(i) The term 'media of mass comnmunications' includes televi-

sion, radio, cable television, multipoint distribution service,
direct broadcast satellite service, and other services, the licensed
facilities of which may be substantially devoted toward provid-
ing programming or other information services within the edito-
rial control of the licensee.
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"(ii) The term 'minority group' includes Blacks, Hispanics,
American Indians, Alaska Natives, Asianls, and Pacific Island-
ers."

(d) Section 309(iX4XA) of the Communications Act of 1934 (47
U.S.C 09(iX4XA)) is amended by striking out "effective date of this
subsection " and inserting in lieu thereof "date of the enactment of
the Communications Technical Amendments Act of 1982"'

AGREEMENTS RELATING TO WITIIDRA WAL OF CERTAIN APPLICATIONS

SEC. 116. (a) Section 311(cX3) of the Communications Act of 1934
(47 U.S.C. 311(c)()) is amended by striking out "the agreement" the
second place it appears therein and all that follows through the end
thereof and inserting in lieu thereof the following "(A) the agree-
ment is consistent with the public interest, convenience, or necessity;
and (B) no party to the agreement filed its application for the pur-
pose of reaching or carrying out such agreement. "

(b) Section 311(dXl) of the Communications Act of 1934 (47 US.C.
311(d)(1)) is amended by striking out "two or more" and all that fol-
lows through "station 'and inserting in lieu thereof the following:
"an application for the renewal of a license granted for the oper-
ation of a broadcasting station and one or more applications for a
construction permit relating to such station ".

(c) Section 311(d)() of the Communications Act of 1934 (47 U.S.C
11(dX)(3)) is amended by striking out "license".

WILLFUL OR REPEATED VIOLATIONS

SEC. 117. Section 312 of the Communications Act of 1934 (47
U.S.C. 312) is amended by adding at the end thereof the following
new subsection:

"(1 For purposes of this section:
"(1) The term 'willful', when used with reference to the com-

mission or omission of any act, means the conscious and delib-
erate commission or omission of such act, irrespective of any
intent to violate any provision of this Act or any rule or regula-
tion of the Commission authorized by this Act or by a treaty
ratified by the United States.

"(2) The term 'repeated' when used with reference to the com-
mission or omission of any act, means the commission or omis-
sion of such act more than once or, if such commission or omis-
sion is continuous, for more than one day. ".

APPLICABILITY OF CONSTRUCTION PERMIT REQUIREMENTS TO CERTAIN

STATIONS

SEC. 118. Section 319(a) of the Communications Act of 1934 (47
U.S.C. 319(a)) is amended by striking out "the construction of which
is begun or is continued after this Act takes effect, ".

AUTHORITY TO ELIMINATE CERTAIN CONSTRUCTION PERMITS

SEC. 119. Section 319(d) of the Comnmunications Act of 1934 (47
U.S.C 319(d)) is amended to read as follows:

"(d) A permit for constriction shall not be required for Govern-
ment stations,- anmateur stations, or mobile stations. A permit for
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construction shall not be required for public coast stations, privately
owned fixed microwave stations, or stations licensed to common car-
riers, unless the Commission determines that the public interest,
convenience, and necessity would be served by requiring such per-
mits for any such stations. With respect to any broadcasting station,
the Commission shall not have any authority to waive the require-
ment of a permit for construction. With respect to any other station
or class of stations, the Commission shall not waive such require-
ment unless the Commission determines. that the public interest,
convenience, awnd necessity would be served by such a waiver. "

PRIVATE LAND MOBILE SERVICES

SEc. 120. (a) Part I of title III of the Communications Act of 1934
(47 US.C. 301 et seq.) is amended by adding at the end thereof the
following new section:

"PRIVATE LAND MOBILE SERVICES

"SEc. 331. (a) In taking actions to manage the spectrum to be
made available for use by the private land mobile services, the Com-
mission shall consider, consistent with section I of this Act, whether
such actions will-

"(1) promote the safety of life and property;
"(2) improve the efficiency of spectrum use and reduce the reg-

ulatory burden upon spectrum users, based upon sound engi-
neering principles, user operational requirements, and market-
place demands;

"(3) encourage competition and provide services to the largest
feasible number of users; or

"(4) increase interservice sharing opportunities between pri-
vate land mobile services and other services.

"(bXl) The Commission, in coordinating the assignment of fre-
quencies to stations in the private land mobile services and in the
fixed services (as defined by the Commission by rule), shall have au-
thority to utilize assistance furnished by advisory coordinating com-
mittees consisting of individuals who are not officers or employees
of the Federal Government.

"(2) The authority of the Commission established in this subsec-
tion shall not be subject to or affected by the provisions of part III
of title 5, United States Code, or section 36'79(b) of the Revised Stat-
utes (31 U.S.C 665(b)).

"(3) Any person who provides assistance to the Commission under
this subsection shall not be considered, by reason of having provided
such assistance, a Federal employee.

"(4) Any advisory coordinating committee which furnishes assist-
ance to the Commission under this subsection shall not be subject to
the provisions of the Federal Advisory Committee Act.

"{cXI) For purposes of this section, private land mobile service
shall include service provided by specialized mobile radio, multiple
licensed radio dispatch systems, and all other radio dispatch sys-
tems, regardless of whether such service is provided indiscriminately
to eligible users on a commercial basis, except that a land station
licensed in such service to multiple licensees or otherwise shared by
authorized users (other than a nonprofit, cooperative station) shall



not be interconnected with a telephone exchange or interexchange
service or facility for any purpose, except to the extent that (A) each
user obtains such interconnection directly from a duly authorized
carrier; or (B) licensees jointly obtain such interconnection directly
from a duly authorized carrier.

"(2) A person engaged in private land mobile service shall not, in-
sofar as such person is so engaged, be deemed a common carrier for
any purpose under this Act. A common carrier shall not provide any
dispatch service on any frequency allocated for common carrier seru-
ice, except to the extent such dispatch service is provided on stations
licensed in the domestic public land mobile radio service before Jan-
uary 1, 1982.

"(3) No State or local government shall have any authority to
impose any rate or entry regulation upon any private land mobile
service, except that nothing in this subsection may be construed to
impair such jurisdiction with respect to common carrier stations in
the mobile service. ".

(bX1) Section 3 of the Communications Act of 1934 (47 U.S.C 153)
is amended by adding at the end thereof the following new para-
graph:

"(gg) 'Private land mobile service' means a mobile service which
provides a regularly interacting group of base, mobile, portable, and
associated control and relay stations (whether licensed on an indi-
vidual cooperative, or multiple basis) for private one-way or two-
way land mobile radio communications by eligible users over desig-
nated areas of operation ".

(2) Section 3(n) of the Communications Act of 1934 (47 U.S.C
153(n)) is amended to read as follows:

"(h) 'Mobile service' means a radio communication service carried
on between mobile stations or receivers and land stations, and by
mobile stations communicating among themselves, an/d includes
both one-way and two-way radio communication services.

NOTICES OF APPEAL

SEC. 121. Section 402(d) of the Communications Act of 1934 (47
U.S.C 402(d)) is amended-

(1) by striking out "Commission" the first place it appears
therein and inserting in lieu thereof "appellant '

($) by striking out "date of service upon it" and inserting in
lieu thereof "filing of such notice";

(t) by striking out "and shall thereafter" and all that follows
through "Washington "; and

(4) by striking out "Within thirty days after the filing of an
appeal, the" and inserting in lieu thereof "The"

COMPUTATION OF CERTAIN FILING DEADLINES

SEC. 122. The last sentence of section 405 of the Communications
Act of 19S4 (47 U.S.C 405) is amended by striking out "public
notice" and all that follows through the end thereof and inserting
in lieu thereof the folloting: "the Commission gives public notice of
the order, decision, report, or action complained of .
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EFFECTIVE DATE OF CERTAIN COMMISSION ORDERS

SEC. 123. Section 408 of the Communications Act of 1934 (47
U.S.C. 408) is amended by striking out "within such reasonable
time" and all that follows through the end thereof and inserting in
lieu thereof the following: "thirty calendar days from the date upon
which public notice of the order is given, unless the Commission
designates a different effective date. All such orders shall continue
in force for the period of time specified in the order or until the
Commission or a court of competent jurisdiction issues a supersed-
ing order. "

APPLICATION OF FORFEITURE REQUIREMENTS TO CABLE TELEVISION

SYSTEM OPERATORS

SEC. 124. The second sentence of section 503(bX)(5) of the Communi-
cations Act of 19S4 (47 U.S.C 503(bX5)) is amended by inserting ",
or is a cable television system operator" before the period at the end
thereof

FORFEITURE OF COMMUNICATIONS DEVICES

Ssc. 125. Title V of the Communications Act of 1934 (47 U.S.C
501 et seq.) is amended by adding at the end thereof the following
new section:

FORPFEITURE OF COMMUNICATIONS DEVICES

"SEc. 510. (a) Any electronic, electromagnetic, radio frequency, or
similar device, or component thereof, used, sent, carried, manufac-
tured, assembled, possessed, offered for sale, sold, or advertised with
willful and knowing intent to violate section 301 or 021, or rules
prescribed by the Commission under such sections, may be seized
and forfeited to the United States.

"(b) Any property subject to forfeiture to the United States under
this section may be seized by the Attorney General of the United
States upon process issued pursuant to the supplemental rules for
certain admiralty and maritime claims by any district court of the
United States having jurisdiction over the property, except that seiz-
ure without such process may be made if the seizure is incident to a
lawful arrest or search.

"(c)Al provisions of law relating to-
"(1) the seizure, summary and judicial forfeiture, and con-

demnation of property for violation of the customs laws;
"(2) the disposition of such property or the proceeds from the

sale thereof,
"(3) the remission or mitigation of such forfeitures; and
"(4) the compromise of claims with respect to such forfeitures;

shall apply to seizures and forfeitures incurred, or alleged to have
been incurred, under the provisions of this section, insofar as appli-
cable and not inconsistent with the provisions of this section, except
that such seizures and forfeitures shall be limited to the communi-
cations device, devices, or components thereof

"(d) Whenever property is forfeited under this section, the Attor-
ney General of the United States may forward it to the Commission
or sell any forfeited property which is not harmful to the public.



The proceeds from any such sale shall be deposited in the general
fund of the Treasury of the United States. "

EXEMPTION APPLICABLE TO AMATEUR RADIO COMMUNICATIONS

SEc. 126. The last sentence of section 605 of the Communications
Act of 1934 (47 US.C 605) is amended-

(1) by striking out "broadcast or"'
(2) by striking out "amateurs or others" and inserting in lieu

thereof "any station"'
(8) by striking out "or" the last place it appears therein;
(4) by inserting '", aircraft, vehicles, or persons" after "ships "

and
(5) by inserting before the period at the end thereof the follow-

ing:. ", or which is transmitted by an amateur radio station op-
erator or by a citizens band radio operator".

TECHNICAL AMENDMENTS

SEc 127. (a) Section 804 of the Communications Act of 1934 (47
U.S.C 304) is amended by striking out "ether" and inserting in lieu
thereof "electromagnetic spectrum '

(b) Section 402(a) of the Communications Act of 1934 (47 U.S.C.
402(a)) is amended by striking out "Public Law" and all that fol-
lows through the end thereof and inserting in lieu thereof "chapter
158 of title 928, United States Code. "'

(cX1) Section 405 of the Communications Act of 1934 (47 US.C.
405) is amended by striking out "rehearing" each place it appears
therein and inserting in lieu thereof "reconsideration '

(2) The heading for section 405 of the Communications Act of
1934 (47 USC. 405) is amended by striking out "RErsEARINOS" and
inserting in lieu thereof "RECONSIDERATIONS".

AMENDMENT TO OT'IER LA W

SEc. 128. Section 1114 of title 18, United States Code, is amended
by inserting after "law enforcement functions," the following: "or
any officer or employee of the Federal Communications Commission
performing investigative, inspection, or law enforcement functions, "

TITLE II-NATIONAL TELECOMMUNICATIONS AND
INFORMA TION ADMINISTRA TION

AUTHORIZATION OF APPROPRIATIONS

SEC. 201. There is authorized to be appropriated for the adminis-
tration of the National Telecommunications and Information Ad-
ministration $19,917,000 for fiscal year 1983, and $11,800,000 for
fiscal year 1984, together with such sums as may be necessary for
increases resulting from adjustments in salary, pay, retirement,
other employee benefits required by law, and other nondiscretionary
costs.

STUDY OF TELECOMMUNICATIONS AND INFORMATION GOALS

SEC. 202. (a) The National Telecommunications and Information
Administration shall conduct a comprehensive study of the long-
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range international telecomnlun ications and information goals of
the United States, the specific international telecommunications
and information policies necessary to promote those goals and the
strategies that will ensure that the United States achieves them.
The Administration shall filrther conduct a review of the struc-
tures, procedures, and mechanisms which are utilized by the United
States to develop international telecommnunications and information
policy.

(b) In any study or review conducted pursuant to this section, the
National Telecommunications and Information Administration
shall not make public information regarding usage or traffic pat-
terns which would damage United States commercial interests. Any
such study or review shall be limited to international telecommnnuni-
cations policies or to domestic telecommunications issues which di-
rectly affect such policies.

And the Senate agree to the same.
That the House recede from its disagreement to the amendment

of the Senate to the title of the bill and agree to the same.

JOhN D. DINOEUL,
TIMOTHY E. WIRTIH,
JAMts T. BROYHILl,

Managers on the Part of the tlouse.
BARRY GOLDWATER,
TED STEVENS,
HOWARD W. CANNON,

Managers on the Part of the Senate.



JOINT EXPLANATORY STATEMEN'I' OF THE COMMITTEE OF
CONFERENCE

The managers on the part of the House and the Senate at the
conference on the disagreeing votes of the two Houses on the
amendments of the Senate to the bill (II.R. 3239) to amend the
Communications Act of 1934 to authorize appropriations for the ad-
ministration of such Act, and for other purposes, submit the follow-
ing joint statement to the House and the Senate in explanation of
the effect of the action agreed upon by the managers and recom-
mended in the accompanying conference report:

The Senate amendment to the text of the bill struck out all of
the House bill after the enacting clause and inserted a substitute
text.

The House recedes from its disagreement to the amendment of
the Senate with an amendment which is a substitute for the House
bill and the Senate amendment. The differences between the House
bill, the Senate amendment, and the substitute agreed to in confer-
ence are noted below, except for clerical corrections, conforming
changes made necessary by agreements reached by the conferees,
and minor drafting and clarifying changes.

TITLE I

SHlORT TITLE

House bill

The House bill provided that the bill may be cited as the "Feder-
al Communications Commission Authorization Act of 1981."

Senate amendment
I The Senate amendment provided that this title may be cited as

he "Communications Amendments Act of 1982."

Conference substitute
The conference substitute adopts the Senate provision.
While the Communications Act of 1934 has been amended sever-

L1 times since its initial passage, it has never received a thorough
technical overhaul and clean-up. The Act still contains numerous
instances of obsolete language, while imposing regulatory require-
ments and responsibilities upon the FCC which are no longer nec-
essary in light of advancements in technology and changed circum-
stances.

While many of the provisions of the Conference Substitute are
merely technical revisions of existing law, several provisions
permit the FCC to have greater flexibility in reorganizing staff, in
carrying out its duties, and in reducing the amount of unnecessary
paperwork.

(17)



Most importantly, the bill provides a number of budget saving
provisions which will enable the Commission more efficiently and
effectively to utilize its manpower and resources at a time of budg-
etary constraint. For example, section 307 of the Communications
Act would be amended by authorizing the Commission to eliminate
the individual licensing of citizens band (CB) and radio control
services, which would save the Commission at least $400,000 annu-
ally. Other provisions such as those relating to reimbursement for
travel, awarding licenses by lottery, increasing the terms of certain
licenses, and eliminating the need for certain construction permits
would also result in significant budgetary and resource savings.

Three major classes of licenses are dealt with in the Conference
Substitute. Amateur radio, citizens band (CB) radio, and private
land mobile radio. In addition, the issues of radio frequency inter-
ference rejection standards and Commission authority to use a
system of random selection to grant licenses are addressed in the
bill. A descriptive background on each issue follows.

A. Amateur radio service.- The amateur radio sevice is as old as
radio itself. Every single one of the early radio pioneers, experi-
menters, and inventors was an amateur: commercial, military, and
government radio was unknown. The zeal and dedication to the.
service of mankind of those early pioneers has provided the spiritu-
al foundation for amateur radio over the years. The contributions
of amateur radio operators to our present day communication tech-
nitues, facilities, and emergency communications have been invalu-
able.

In the early 1920s, amateurs were relegated to the portion of the
radio frequency spectrum that was considered at that time to be
virtually useless: the short-waves below 200 meters. These short-
waves that once were considered useless are now occupied by
marine and aviation, police and public safety, television and FM
broadcast, .international broadcast, and amateur services, to name
a few.

Amateurs are pioneering still today. Space or satellite communi-
cations are a most important part of amateur radio. Through Pro-
gram OSCAR (Orbiting Satellite Carrying Amateur Radio), ama-
teurs have been utilizing advanced technology from their relatively
simple, inexpensive ground stations. Seven amateur satellites have
been built to date by amateurs at their expense. The amateur
space activities are playing an important role. iq attracting the
young people of America to scientific fields.

Almost every nation has amateurs who communicate each day
with fellow amateurs in other countries and on other continents
passing vital emergency message traffic and acting as ambassadors
of international goodwill. The modes of communication include
Morse code telegraphy, telephone, teletype or teleprinter, television
and facsimile. Equipment ranges from home-built transmitters and
receivers using parts from discarded radio and television receivers
and costing only a few dollars, to the most sophisticated equipment
manufactured for commercial, government, and military use cost-
ing many hundreds of dollars.

There are approximately 400,000 amateurs in the United States
and almost 900,000 throughout the world. At any time of every
day, thousands of amateurs scattered throughout the world are lis-



tening to and communicating with fellow amateurs over distances
varying from only a few miles within a city to thousands of miles
across the world. It is the large number of amateurs dispersed
around the world operating in the five high frequency bands that
has made it possible to provide the first, and for some time thereaf-
ter, the only communication links between areas devastated by nat-
ural disasters-earthquakes, tidal waves, hurricanes, tornadoes,
blizzards and floods-and the outside world.

Every amateur has earned his license by having demonstrated
his knowledge of radio theory and application, International Morse
Code, the Communications Act, and the regulations of the Federal
Communications Commission. Entry into anmateur radio usually is
through the Novice Class. Amateurs are encouraged to increase
their knowledge and skills by a series of five classes or grades of
license, all but one with limited operating privileges.

The Amateur Radio Service has been praised for being self-regu-
lated. The Commission has reported that less time has been devot-
ed to monitoring and regulating the Amateur Service than to any
other service because of its self-policing and discipline.

One primary purpose of the Conference Substitute is to provide
the Federal Communications Commission with the authority to im-
plement various programs which will result in improvements in ad-
Iministration of the amateur radio service and to cut the cost there-
of. It will further allow the amateur radio service to continue its
tradition as the most self-regulated radio service in the United
States, and to become to some extent self-administered, requiring
even less expenditure to government time and effort than in the
past.

B. Cilizens band radio service.-The citizens band (CB) radio
service comprises the largest single class of radio operators in the
country. Although the CB fad the nation experienced during the
late 1970s may now be over, there are still millions of CB licensees
throughout the United States.

Citizens band radio is the primary highway communications
system for individuals in the United States. It is the only two-way
service available to conduct personal and/or business communica-

,tions between private citizens, businesses, police and government
fficials.
Channel 9 on the citizens band has been designated as an Official

Emergency Traveler's Assistance Channel. This has been recog-
nized by users and manufacturers alike, resulting in the purchase
of CB radios as a highway safety device to be used in family auto-
obiles and other vehicles. The U.S. Coast Guard monitors Chan-

el 9 to hear boating emergencies. Moreover, many fleets of state
highway patrol and state and local police vehicles have been
equipped with CB radio to assist motorists.

In addition to the special Channel !) function, CB radio has often
been used by individuals and organizations to notify appropriate
authorities of emergencies and natural disasters. In many cases, a
CB radio operator on the scene has communicated the first news of
airplane crashes, floods, earthquakes, tornadoes, and other catas-
trophes. Moreover, many CB organizations have worked with local
law enforcement agencies to establish on-going programs whereby
Cl3ers voluntarily perform functions such as motorist assistance,



security patrol observation, area searches for missing persons, es-
corts for oversized vehicles or parades, disaster duty, or facilitation
of rescue missions.

The community service provided by the CB radio service and its
many organizations has been recognized on numerous occasions.
For example, in 1978, the heads.of the three federal government
agencies (Department of Transportation, Interstate Commerce
Commission, and Federal Communications Commission) signed a
federal policy statement on the benefits of CB radio for the promo-
tion of highway safety. The American National Red Cross has offi-
cially recognized the effectiveness of CB radio in disaster situations
and has agreed to work with CB groups for the purpose of disaster
relief. One CB organization in particular, REACT International, re-
ceived the 1982 President's Volunteer Action Award in recognition
of the outstanding public service performance of its volunteer
members in monitoring Channel 9 and providing other assistance
to promote highway safety.

These public service voluntary efforts by CB operators have been
threatened by a small minority of CB users who, either maliciously
or in ignorance of FCC rules, transmit regularly non-emergency
communications on the Official Emergency and Traveler's Assist-
ance Channel. One key purpose of the Conference Substitute is to
permit the FCC to accept the volunteer services of CB operators to
monitor the CB frequencies for such rule violations in order to pre-
serve the integrity of the CB service. Moreover, the Conferees are
extremely concerned that should the Commission decide to de-li-
cense the CB service, the commission continues to ensure that the
overall integrity of this service is protected.

C. Private land mobile service.-Licensees in the private land
mobile services include public safety, industrial, business and land
transportation users which operate their own private one-way and
two-way land mobile systems, most often as means of enhancing a
firm's ability of providing a multitude of other goods or services to
the American public. Private land mobile services play a relatively
unknown, but critically important, role in protecting the public
welfare and in promoting economic vitality. Because of the exist-
ence of private land mobile radio, a large number of business estab-
lishments, large and small, are capable of responding quickly to
service calls from homeowners and consumers, enabling them to be
more efficient and economical.

Police, fire, ambulance, and other emergency services to the
public are in large part reliant on the use of private land mobile
radio. In addition, private land mobile radio is rapidly becoming an
important tool for the survival of the small businessman in the
present economy. Additionally, public utilities are able to respond
quickly to calls, avoid widespread disruption of utility service to
the general public, and promptly restore service during blackouts
through use of such radio services. Moreover, manufacturing plants
and refineries are able to operate in a more efficient and safe
manner; forest crews are able to contain forest fires with less per-
sonal danger and with less loss of valuable timber; and, snowplows
and other highway equipment can be utilized more effectively and
construction activities can be better coordinated. These are only a
few of the many important and essential uses of private land
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mobile radio affecting public safety and the welfare, as well as the
economy.

The Conference Substitute recognizes the critical importance of
the private land mobile services and provides statutory support and
guidance for existing and future FCC regulation of these services.

I). 1ulio 'i-wrutincy inlietlfec-,r . i'.cctliorl sttrlrdls.-Rladio fre-
quency interference (RFI) arises when a signal radiated by a trans-
mitter is picked up by an electronic device in such a manner that
it prevents the clear reception of another and desired signal or
causes malfunction of some other electronic device (not simply a
radio or television receiver). While ahnlost any transmitter of any
service is a potential interference source, Amateur or Citizens
Band (CB) stations are very often associated with RFI problems in-
volving electronic devices in the home.

Particularly since the advent of commercial television immedi-
ately following World War II, amateur radio operators have been
active in interference control and elimination. The amateurs
learned very early that the incorporation of good engineering prac-
tices in their transmitter construction, such as electrostatic shield-
ing and filtering, minimized the possibility of interference by pre-
venting the radiation of spurious signals. Such practices and tech-
niques are well understood and are universally incorporated in
transmitters manufactured and in use today, irrespective of the
service. Appropriate rules of the Federal Communications Commis-
sion require all transmitters of all services, including the transmit-
ting sections of transceivers, to suppress spurious radiation.

It has become evident that many interference problems involving
home electronic equipment and systems are not fully resolvable
through taking protective steps with the transmitting equipment,
but that resolution of some interference problems may require
action with respect to receivers and other electronic devices picking
up unwanted signals.

Causes for interference to television reception, for example, can
be divided into the following categories. First, although least
common, is the pickup of a spurious (unwanted) signal having a
frequency within or close to the band of frequencies occupied by

kthe television signal. Such interference usually is caused by an in-
terfering transmitter. In many instances, there is what is termed
an harmonic relationship between the transmitter frequency and
the television channel. That is particularly the case with the 27
Megahertz CB service: the second and third harmonics (multiples)

if the 27 Megahertz CB signal fall in TV Channels 2 and 5, respec-
tively. It is generally recognized that no TV design can eliminate
susceptibility to harmonic interference. Second is the overloading
of the input circuit of the television receiver by an undesired signal
so strong that overloading, i.e. malfunctioning, of the circuits gen-
erates spurious signals within the television receiver that inter-
feres with the desired signal. Such interference usually is more
severe with transistorized receivers and may result from poor cir-
cuit design in the receiver. Third is the pickup of an undesired
signal by circuits within the set or wiring leading to the set. Poor
shielding or poor circuit design in the receiver is usually the cul-
prit.



Interference to other electronic devices such as record players,
hi-fl amplifiers, home burglar alarm and security systems, auto-
matic garage door openers, electronic organs, and public address
systems usually arises from the pick-up of a relatively strong signal
by the external wiring, such as the wires leading to the speakers or
to the power source, followed by the rectification of the signal by a
circuit, contact or component within the device.

The cures for most such interference have been well known for
many years. Often an inexpensive filter in the lead from the anten-
na to the television receiver will reduce the interference to an ac-
ceptable level or eliminate it entirely. For the other electronic de-
vices, the judicious installation of inexpensive capacitors (devices
which prevent wiring from picking up undesired signals) may suf-
fice.

Even though the causes and cures of radio and television inter-
ference have been known for many years, the number of com-
plaints received by the Commission has grown steadily each year.
With the rapid, and indeed explosive, growth of the 27 MHz CB
service in the mid-1970s, the probability of a home electronic device
being located near a transmitter of some sort has increased sub-
stantially. The public's use of home electronic devices has grown,
and continues to grow, at an exponential rate.

Many manufacturers of home electronic equipment and systems
have been willing to provide, often free of charge, filters for elec-
tronic equipment when a particular interference problem is
brought to their attention. However, their efforts to voluntarily ad-
dress the root problem by incorporating such RFI suppression tech-
niques in the design and assembly-line stage have been less than
adequate. This is true even though such filtering mechanisms and
anti-interference design may only cost a few cents per unit.

Many believe that the Commission does not now have authority
to compel the use of protective devices in equipment which does
not emit radio frequency energy sufficient in degree to cause harm-
ful interference to radio communications. Manufacturers and re-
tailers also believe that the Commission cannot require a label on
equipment or the supplying of a pamphlet of the possibility of in-
terference and outlining corrective measures. The Commission has
thus far acted in consonance with this belief. The Conference Sub-
stitute would thus give the FCC the authority to require that home
electronic equipment and systems be so designed and constructed
as to meet minimum standards for protection against unwanted
radio signals and energy. Extensive amateur and Commission expe-
rience over the years with interference investigation and elimina-
tion supports the conclusion that, in most instances, satisfactory
corrective measures can be simple and inexpensive. The Conferees
by no means intends for major modifications and redesigns of
equipment to be required, or that the Commission require steps to
be taken which impose substantial additional costs or unnecessary
burdens on equipment manufacturers. We do not believe that
elaborate procedures will be necessary in order to achieve the de-
sired result. Existing, equipment and that manufactured prior to
the date of enactment of this legislation will be exempt from any
such standards as might be established by the FCC.
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The millions of purchasers of television and radio receivers and
other home electronic equipment and systems each year deserve
protection from interference; Significant reduction of interference
from the multitude of complaints received each year by the Corn-
mission should result from enactment of this provision, as should
lawsuits against amateur and other radio operators in local juris-
dictions based upon interference. Section 7 of the Conference Sub-
stitute is viewed by the Conferees as necessary to address adequate-
ly this increasing problem, which plagues so many of the nation's
consumers. Moreover, by virtue of this section, the Conferees
wishes to clarify that the exclusive jurisdiction over RFI incidents
(including preemption of state and local regulation of such phe-
nomena) lies with the FCC.

E. FCC authority to use a system of random selection.-On
August 13, 1981, President Reagan signed into law the Omnibus
Budget Reconciliation Act of 1981, Pub. L. No. 97-35, 95 Stat. 357
(1981). Section 1242(a) of this Act added a new subsection 309(i) to
the Communications Act of 1934 (47 U.S.C. 309(i)) authorizing the
FCC to grant licenses on the basis of random selection or lottery.
95 Stat. 736 (1981).

This statute permitted the Commission to grant licenses or con-
struction permits involving any use of the electromagnetic spec-
trum to a qualified applicant through the use of a lottery system.
The statute gave the Commission the discretion to determine wherr
the use of a lottery to grunt licenses or permits was appropriate.
Any use of a lottery system by the Commission, however, was re-
quired to incorporate "significant preferences" to "groups or orga-
nizations, or members of groups or organizations, which are under-
represented in the ownership of telecommunications facilities or
properties." 47 U.S.C. 309(iX(XA). The intent of the Congress in re-
quiring such significant preferences in the administration of a lot-
tery was to increase the number of media outlets owned by'such
underrepresented persons or groups, thereby fostering diversity of
ownership in the media of mass communications. Conference
Report on H.R. 3982. Omnibus Budget Reconciliation Act of 1981-
Book 2, H.R. Rep. No. 97-208, 97th Cong., 1st Sess. 897 (1981).
L Because of Congressional desire that the FCC proceed expedi-
tiously to implement a lottery scheme, the statute directed the
Commission to establish rules for a system of random selection,
"not later than 180 days after the effective date" of the Act. 47
U.S.C. 309(iX4XA). The 180 day period expired on February 9, 1982.

/On February 8, 1982, the Commission held a public meeting to an-
Viounce that it would "decline" to adopt rules governing a lottery
system, stating that it found the requirements of the statute to be
ambiguous and unworkable. Random Selection or Lotteries, Report
and Order, FCC General Docket No. 81-768 (1982). The Commission
stated that it did "not believe that Congress would intend for lit] to
expend [its] limited resources to draft and defend rules creating a
lottery framework which would not be used." Random Selection or
Lotteries, Report and Order, FCC General Docket No. 81-768, foot-
note at page 28 (1982). While the Commission cited legal and ad-
ministrative difficulties with the statute, it did not seek any type of
formal direction or clarification from the Congress prior to tile ex-
piration of the 180 day period as to how a lottery system might be



designed. It was only after certain members of the Congress ex-
pressed their view that the Commission's abdication of its statutory
responsibility must be rectified, that the Commission sought addi-
tional guidance from the Congress.

The Conferees considered this action to be in clear violation of
the plain language of the statute, which mandated that the Com-
mission prescribe lottery rules within 180 days, while permitting
the agency discretion only with respect to when a lottery would ac-
tually be used. It was felt that as a creature of Congress, the Com-
mission must obey the directives of its creator, and that it is not
for the FCC to presume legislative intent when Congress clearly
mandated that an action be taken, or to refuse to take action be-
cause it felt that Congress had not passed the precise lottery stat-
ute it wanted. Several Members considered this to be a violation of
Federal law which totally thwarted Congressional intent that ge-
neric lottery rules be established and available for use as soon as
possible. This was so that if at any time the present or some future
Commission wished to utilize a lottery process, the rules would al-
ready be in. place and there would be no delays brought about by
having to then take the time to develop a generic lottery process.

The amendments to the lottery statute in the Conference Substi-
tute and the legislative history contained in the detailed section-by-
section analysis which follows are intended to give the Commission
the additional guidance and clarification it said it needed to estab-
lish lottery rules. The amendments retain the principles which
were agreed upon by both the House and Senate during the budget
reconciliation process.

FINANCIAL INTERESTS OF MEMBERS AND EMPLOYEES OF FEDERAL

COMMUNICATIONS COMMIsSION

House bill

The House bill contained no provision.

Senate amendment
The Senate amendment section 4(b) of the Communications Act

of 1934 by replacing the absolute bar on the ownership of any in-
terest in any company involved in wire or radio communications or
in the manufacture or sale of wire or radio equipment with a
standard that prohibits ownership only when there exists a "sig-
nificant interest" in communications, manufacturing, or sales ac-
tivities which are subject to regulation by the Commission, and sets
forth reasonable guidelines as to when the standard is met.

Conference substitute
The conference substitute adopts the Senate provision, with one

change. Section 4(bX5) of the Act, drafted when the FCC had seven
members, has been amended in the Conference Substitute to estab-
lish a formula for political balance in Commission membership, re-
gardless of the size of the Commission.

The statutory restriction imposing an absolute bar on ownership
interests, addressed by the Senate amendment, has proven to be a
hardship, particularly for staff employees who may have minor se-
curities holdings in firms which deal only peripherally with "wire
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or radio communications." For example, a Commission employee
working in the common carrier bureau is forbidden from owning
even one share of stock in a bus company which incidentally might
own and operate radios on its transportation vehicles.

As the Commission has observed in addressing this prohibition,
in the telecommunications age there is scarcely a major enterprise
which is not in some way connected with a telecommunications
product or service. Employee Financial Interests, Notice of Pro-
posed Rulemaking, 45 Fed. Reg. 47885 (July 17, 1980). For example,
radio communications are used and Commission licenses are held
by businesses such as airlines, railroads, maritime vessels, taxicabs,
and numerous other industries. Additionally, virtually every large
retail establishment sells equipment regulated by the Commission
(e.g., radios, television, microwave ovens).

The language amending Section 4(bX2) of the Communications
Act specifies a two-fold requirement that must be met before the
prohibition would be applicable: (1) the interest or activity must
fall within the parameters of at least one of four specified catego-
ries involving significant regulation set out in the legislation; and
(2) the entity involved must have a significant interest in activities
subject to Commission regulation. The Conferees intend that these
ownership prohibitions be read separately. For example, a company

[that has certain operations which are "significantly regulated" by
the Commission would not necessarily have a "significant interest'
in activities subject to Commission regulation. The Conferees be-
lieve that this provision will add integrity to the regulatory process
by assuring that members and employees of the agency will not
have conflicts of interest of any meaningful consequence, while at
the same time not precluding financial interests in matters that
are only remotely related to the agency's activities.

In addition, the provision would permit the Commission to waive
the conflict of interest prohibitions for Commission employees (but
not Commissioners) if the Commission determines that the finan-
cial interests of the involved employee are minimal. This waiver
authority is subject to 18 U.S.C. 208 , which essentially prohibits an
employee from participating in any matter in which the employee
has a financial interest (subject to another waiver provision where
se interest is so insubstantial as to be deemed unlikely to affect
the integrity of the employee's services). Any exercise of this
waiver authority must be accompanied by publication of such
action in the Federal Register and notification of both the House
and Senate Authorization Committees in order to retain Congres-
konal oversight and pubic confidence in the Commission's regula-

ry responsibilities. The Conferees intend that the Commission ex-
ercise this waiver authority with the utmost care and propriety.

The Conferees note that the amendment to section 4(b) also de-
letes a sentence which prohibits any Commissioner who has not
served his full term from representing any person before the Com-
mission in a professional capacity for one year following the termi-
nation of his service. The Committee wishes to emphasize that the
purpose of this deletion is only to make the Communications Act
consistent with the conflict of interest rules which govern all Fed-
eral officials, the Ethics in Government Act, as amended 18 U.S.C.
207 (1978). The Committee notes that the prohibitions in the Ethics



in Government Act are stronger than those presently in section
4(b) of the Communications Act, and that it intends that these
stricter requirements govern former FCC officials.

APPOINTMENT, TERMS OF OFFICE, SALARY, AND COMPENSATION OF
MEMBERS OF COMMISION

House bill
The House bill contained no provision.

Senate amendment

This section allows the Commission, under certain circumstances,
to accept reimbursement from non-governmental entities for travel
and related expenses incurred by Commissioners and employees at-
tending non-government-sponsored functions. The provision will
expire at the end of fiscal year 1985.

Conference substitute
The conference substitute adopts the Senate provision.
In order to keep in touch with the industries and individuals

they regulate, Commissioners and Commission employees have
found it useful to travel on occasion to different parts of the coun-
try on official business to attend conferences, conventions, and
meetings. These trips range from Commissioners' participation in
industry-wide conventions, to a bureau chiefs panel appearance in
an educational institution's symposium, to a division head's meet-
ing to explain a new FCC rule to a small group of licensees. Given
the rapid technological changes which are occurring in the tele-
communications industry, and the continuing introduction of new
communications services and facilities to the public, the ability of
the Commission to travel is a relatively significant aspect of its
service to the public.

The reimbursement experiment is designed to supplement appro-
priations to the Commission during a period in which the Commis-
sion's responsibilities, particularly in the area of common carrier
regulation, are projected to increase, while Congress moves to
reduce federal government expenditures. The Committee recog-
nizes that attendance by Commissioners and'Commission employ-
ees at non-governmental conventions and meetings generate valua-
ble exchanges between government officials and non-governmental
groups and should be allowed to continue at reasonable levels. Ap-
propriated travel funds saved hereby should be used to pay for
other high-priority non-travel expenses of the Commission.

The Conferees further intended that such reimbursement, in gen-
eral, should be permissible notwithstanding the provisions of any
other statutes, regulations, executive orders or similar restrictions
which ordinarily would bar the receipt of such reimbursements
from any source.

,As part of the program of budget austerity, the amount of money
available for travel by Federal agencies is being reduced. This
might well have a negative impact upon the Commission's ability
to participate in industry functions intended to offer those subject
to FCC regulation a better opportunity to interface with Commis-
sioners and staff. As the amount of moneys appropriated to the
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Commission for travel decreases, smaller organizations and non-
profit or educational groups in particular may find themselves out
of the Commission's travel picture. Meanwhile, at the present time,
those groups which could easily afford to pay the necessary ex-
penses for Commissioners' and Commission employees' travel to
their functions are prevented from doing so.

Currently, no independent regulatory agency has the authority
to accept travel reimbursement from private parties except with re-
spect to a very limited number of groups. However, given the
rather severe budget constraints facing the Commission, providing
for an experimental period to test the operation of a limited travel
reimbursement mechanism over which Congress could exert strong
oversight, preserves Congressional control while enhancing budg-
etary resources for travel purposes. Thus, the Conference Substi-
tute establishes a limited travel reimbursement mechanism, which
will sunset after three years, and is intended to alleviate some of
the budgetary pressures which might inhibit the ability of Commis-
sioners and Commission staff to travel.

To ensure Congressional oversight, the amendment to Section
4(b) includes three significant limitations on the Commission's re-
imbursement authority. First, the total amount that the Commis-
sion could travel in any fiscal year is limited to the level of travel
money appropriated for the Commission for such fiscal year. In this
way, the Commission is not given carte blanche with respect to
travel, while Congress continues to decide the overall degree of
travel which would be appropriate in any given year. Second, the
Commission is required to report to Congress, as well as publicly
report, any instances in which it receives travel reimbursements
under this section. Third, the entire travel reimbursements section,
since it is intended to be an experiment, commences with the be-
ginning of fiscal year 1983, and sunsets at the end of fiscal year
1985.

The Conferees wish to emphasize that during this experimental
period, the Commission is not to neglect groups or organizations
which do not have the means to reimburse the Commission for its
travel expenses. The Conferees intend that the Commission attend

Wnd participate in conventions, conferences, and meetings held by
ton-profit, public interest, educational, and other groups at roughly
the same or higher level as in previous years.

The amount of reimbursement permitted is limited to the travel
appropriation specified by Congress for each fiscal year. Congress

liay wish to raise the present ceiling on Commission travel if it
els that additional travel is warranted, particularly if it appears

that such additional travel would likely be funded by non-govern-
mental sources. The Conferees intend that, in the absence of an ex-
press limitation on the amount of moneys which the Commission
can expend on any given fiscal year, the reimbursement limit will
be the figure listed as '"ravel and Transportation of Persons" con-
tained in the President's Annual Budget Estimate for the Commis-
sion. Appropriated travel moneys saved through the reimburse-
ment mechanism may be "reprogrammed" between programs and
activities for other uses in the Commission's budget to the extent
permissible under existing law. These limits may be exceeded only



upon written approval by both IHouse and Senate Appropriations
Committees.

The Conferees note that the Commission currently has experi-
ence with the travel reimbursement process, since federal law per-
mits acceptance of reimbursement from certain private non-profit
organizations for government travel expenses. See, e.g., 5 U.S.C.
4101 et. seq. Under its current practice, the Commission pays all
the proper expenses of the Commission traveler from its general
appropriation; subsequently, the Commission bills and receives re-
imbursement from the sponsoring private non-profit organization,
crediting its appropriation by the amount of reimbursement. The
Committee intends that these procedures serve as the model for
implementation of this provision notwithstanding any contrary
provision of law. See 31 U.S.C. 484 (1976). In no instance should pri-
vate entities make direct payments to or provide transportation
tickets for Commissioner or Commission employees.

The quarterly reports required by Section 8 shall consist of the
following information: a) the dates and brief description of the pri-
vate event, b) the name and address of the sponsoring organization,
c) number of Commissioners, and number and title of employees
who attended the event, and d) the total amount of reimbursement,
subdivided into travel, room, board, and other expenses. These
shall be filed, within thirty days after the close of each fiscal quar-
ter, with the House and Senate Commerce and Appropriations
Committees.

USE OF AMATEUR VOLUNTEERS FOR CERTAIN PURPOSR8

House bill
The House bill contained no provision.

Senate amendment
The Senate amendment provided a statutory basis foi the pres-

ent Commission practice of permitting amateurs of a higher license
class to voluntarily administer novice (entry) class amateur radio.
license examinations to candidates and extends the concept to in-
clude the volunteer administration of all classes of amateur li-
censes. To guard against conflicts of interest, persons who own a
significant interest in or are employees of any entity involved in
the manufacture of distribution of amateur radio equipment, or in-
volved in the preparation or distribution of publications which may
be used as study aids for amateur license exams are disqualified
from volunteering to administer amateur exams. The Senate
amendment also authorizes the Commission to utilize the volunteer
assistance of amateur licensees in the preparation of amateur li-
cense exams, notwithstanding any contrary provision of law. See
generally, 31 U.S.C. 665(d) (1976).

Conference substitute
The conference substitute adopts the Senate provision.
There are five classes of amateur radio licenses with admission

to higher license classes contingent upon the satisfactory comple-
tion of progressively more challenging license examinations. These
examinations are presently administered by FCC personnel, gener-



29

ally those in the Field Operations Bureau. Due to resource and per-
sonnel reductions, the opportunity to take amateur license exami-
nations is extremely limited. In some areas of the United States,
amateur examinations can only be given once per year as a result
of shortages of personnel in the Commission s Field Operations
Bureau. Should a person not pass an amateur examination the first
time, up to two years can pass without an individual having an
amateur license. The benefits of amateur radio to individuals, espe-
cially young people, including technical self-training and knowl-
edge of electronics should not be denied to such persons on the
basis of personnel shortages at the Commission.

To help alleviate this problem, for several years amateurs of a
higher license class have voluntarily administered novice (entry)
class amateur radio license examinations to candidates. After ad-
ministering the exam, the volunteer mails the written portion of
the exam to the Commission for grading. This has saved Commis-
sion resources and provided a convenient method of administering
these entry level examinations, especially to young people interest-
ed in radio.

The Conferees believes that this use of volunteer services by li-
censed amateurs by the Commission is a beneficial and efficient
utilization of manpower in the public interest. Thus, the Confer-

lence Substitute provides a statutory basis for present Commission
practice and extends the concept to include the volunteer adminis-
tration of all classes of amateur licenses. To guard against conflicts
of interest, persons who own a significant interest in or are em-
ployees of any entity involved in the manufacture or distribution of
amateur radio equipment, or involved in the preparation or distri-
bution of publications which may be used as study aids for amateur
license exams are disqualified from volunteering to administer
amateur exams.

This provision also authorizes the Comimission to utilize the vol-
unteer assistance of amateur licensees in the preparation of ama-
teur license exams, notwithstanding any contrary provision of law.
See generally, 31 U.S.C. 665(d) (1976). The FCC's failure to update
and revise written examinations has resulted, through repetition,
in compromise of the examination system. The Conferees note that
t least one firm has published study aids which include the exact

questions contained in current FCC amateur license exams. This
has enabled some to pass amateur exams on the basis of rote
memory rather than an understanding of FCC regulations. By per-
mitting the Commission to accept suggested questions for various

blasses of amateur license exams from the licensees themselves or
krom amateur radio operator organizations, the Commission will be
able to amass a larger pool of examination questions. The Confer-
ees expect that volunteering individuals and organizations will pro-
tect against the premature disclosure to the public of submitted
questions.

Another important consequence of the diminishing resources of
the Commission's Field Operations Bureau, is the inadequacy of
monitoring and enforcement services in both the amateur and Citi-
zens Band (CB) radio services. This section authorizes the use of
volunteers from the amateur and CB radio services to assist the
Commission in monitoring for violations in their respective serv-



ices. While these volunteers may issue advisory notices to apparent
violators, they may not impose sanctions or take any other enforce-
ment action against violators. See Section 4(f)4 (C) and (D) of the
Communications Act of 1934. -

This provision also makes it clear that all volunteers will serve
without compensation and will not be deemed employees of the
Federal Government for the purpose of receiving any benefits as a
result of their services.

The Conference Substitute should help conserve Commission re-
sources by giving statutory approval to the use of amateur radio
volunteers who will complement the Commission's staff in carrying
out licensing and monitoring responsibilities. The use of CB volun-
teers for monitoring assignments should yield similar benefits.

ORGANIZATION AND FUNCTIONING OF COMMIS81ON

House bill

The Hlouse bill contained no provision.

Senate anmendmnent

The Senate reduced the minimum composition or quorum of the
FCC's Review Board established by section 5(d) of the Communica-
tions Act of 1934, from three to two employees.

Conference substitute
The conference substitute adopts the Senate provision.
Section 556(b) of the Administrative Procedure Act, 5 U.S.C. sa

556(b), provides that a federal administrative agency may designate
employee boards to preside over specified classes of proceedings.
The FCC's employee board, which is known as the Review Board,
on occasion, has not been able to issue decisions either because one
of its members was disqualified from participating in a particular
proceeding, a member was absent due to long illness or because a
vacancy on the Board was unfilled.

By reducing the Board's minimum composition or quorum re-
quirement to two employees, the problems caused by disqualifica-
tion, prolonged illness, and prolonged vacancies should be alleviat-
ed. Where a deadlock occurs on a two-member panel,, the Commit-
tee expects that such proceedings be certified to the full Commis-
sion for final disposition.

This section also deletes obsolete language.

POLE ATTACHMENTB

House bill
The House bill contained no provision.

Senate amendment
The Senate repealed Section 224(d) and 224(e) of the Communica-

tions Act of 1934.

Conference substitute
The Conferees agreed to the Senate provision deleting Section

224(e) but voted to retain Section 224(d) in current law.
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On February 21, 1978, the President signed into law P.L. 95-234,
which grants the Federal Communications Commission jurisdiction
to regulate the rates, terms, and conditions for the attachment of
cable system transmission lines to utility poles, where polo attach-
ments are not regulated by a state. The purpose of requiring the
regulation of the pole attachment rates was to provide that the
rates are "just and reasonable". The statute imposes a methodology
on the FCC to determine appropriate rates. This methodology ex-
pires five years after the date of enactment.

The Pole Attachment Act has brought considerable certainty re-
garding the price of access to utility poles. Further, it has encour-
aged private settlements by parties to a dispute. It has saved the
FCC money by reducing the number of disputes brought to the
Commission for administrative action. The FCC has administered
the methodology set forth in subsection (d) by applying a formula
which deals with all parties concerned.

The Conferees recognized that the FCC has the discretion to con-
tinue to use the standard called for in Section 224(d) if that subsec-
tion were permitted to expire. Further, the Commission has shown
no indication that it would change the existing formula. In the
event that the requirement of the formula established by Section

1224(d) were permitted to expire, it would increase the likelihood
that parties would petition to alter the formula by rulemaking,
with resulting increased burden on the FCC and uncertainty in the
industry until such issues were resolved.

Finally, the Conferees recognized that Section 224(e) was added
to the Section because Congress was uncertain whether the meth-
odology established by the statute would work. In the face of evi-
dence indicating the effectiveness of this provision, the Conferees
agreed that it should remain in the statute. Accordingly, the sunset
provision of Section 224 has been deleted, while the methodology
established in that Section will remain in force.

JURISDICTION or COMMISSION

House bill

i The House bill contained no provision.

Senate amendment
The Senate amended Section 301 of the Communications Act of

1934 to make clear that the Commission's jurisdiction over radio
Communications extends to intrastate as well as interstate trans-

issions.

Conference substitute
The conference substitute adopts the Senate provision.
The present statutory ambiguity imposes wasteful burdens on

the Commission and various United States Attorneys, particularly
with regard to prosecution of Citizens Band (CB) radio operators
transmitting in violation of YCC rules. Typically in such a case, the
defendants concede the violation, but challenge the Federal Gov-
ernment's jurisdiction on the ground that the CB transmission did
not cross state lines. To refute this Argument, the Commission in-
variably is asked to furnish engineering data and expert witnesses,



often at considerable expense. In most instances, once the expert
evidence is made available, the defendants plead guilty and the
case terminated.

The provision would end these wasteful proceedings. Further, it
would make Section 301 consistent with judicial decisions holding
that all radio signals are interstate by their very nature. See, e.g.,
Fisher's Blend Station Inc. v. Tax Commission of Washington State,
297 U.S. 650, 655 (1936).

INTERFERENCE WITH ELECTRONIC EQUIPMENT

House bill
The House bill contained no provision.

Senate amendment
The Senate amends Section 302(a) of the Communications Act of

1934 and authorizes the Commission to establish minimum per-
formance standards for "home electronic equipment and systems"
to take appropriate action in order to protect such equipment from
radio frequency interference (RFI).

Conference substitute
The conference substitute adopts the Senate provision.
For many years, public complaints have persisted about radio

frequency interference to consumer electronic equipment, such as
televison sets and radio receivers. This interference has often been
attributed to transmissions from the Amateur and Citizens Band
(CB) radio services.

The Conferees wish to emphasize that it was its hope that volun-
tary efforts by manufacturers to reduce RFI when possible, as op-
posed to the use of government regulation, would be sufficient. De-
vices designed and marketed for use in a commercial environment
normally include necessary protection against interference and do
not require Commission regulation. In the market for home de-
vices, however, good faith industry attempts to solve this interfer-
ence problem have not always been as successful. Thus, in view of
complaints regarding home devices, the Conferees believe that'
Commission authority to impose appropriate regulations on home
electronic equipment and systems is now necessary to insure that
consumers' home electronic equipment and systems will not be sub-
ject to malfunction due to RFI. However, the legislation does not
mandate Commission exercize of this authority; that decision is
well within the technical expertise of the agency.

The Conferees intend that the Commission's authority apply only
to "home electronic equipment and systems" likely to be found in a

rivate residence and intended for residential use, as distinguished
from devices intended for office and business use. Radio and televi-
sion sets would be typical examples of equipment subsumed under
the term "home electronic equipment and systems." Other exam-
ples include home burglar alarm and security systems, automatic
garage door openers, electronic organs, record turntables, and
stereo/high fidelity amplifier systems. Although this legislation is
aimed primarily at home equipment and systems, it is not intended
to prevent the Commission from adopting standards for such de-
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vices which are also used outside the home. Portable TV receivers
and radios as well as medical alert devices, for instance, -are-intend-
ed to be covered.

A number of alternatives are available to the Commission in ex-
ercising the authority granted hereunder. The Commission could
direct manufacturers of some types of home electronic equipment
and systems to meet certain minimal standards by incorporating
an interference suppression capability into their devices before the
equipment is offered for sale. On the other hand, the Commission
may choose to require only a warning label on those types of home
electronic equipment and systems for which the installation of fil-
tering, shielding or other interference suppression components
would be unreasonably costly in relation to the total price of the
device, or where such installation otherwise is unreasonable or im-
practical. Such a warning could be given in a pamphlet or tag ac-
companying the equipment, and marketplace forces would deter-
mine the success of particular competitors who chose to rely on
such warnings instead of actually building in the filtering devices
necessary to fully protect against interference.

The Conferees expect the Commission to exercise the authority
nted herein, as it has exercised the authority granted under sec-

WIn 302 of the Communications Act of 1934, by balancing the cost
of improving the performance of a device to particular levels
against the benefit to be gained from requiring manufacturers to
meet standards of various levels of stringency. In so doing, the Con-
ferees expect the number of interference complaints recorded and
investigated by the Commission to be significantly reduced.

The Conference Substitute is further intended to clarify the res-
ervation of exclusive jurisdiction to the Federal Communications
Commission over matters involving RFI. Such matters shall not be
regulated by local or state law, nor shall radio transmitting appa-
ratus be subject to local or state regulation as part of any effort to
resolve an RFI complaint. The Conferees believe that radio trans-
mitter operators should not be subject to fines, forfeitures or other
liability imposed by any local or state authority as a result of inter-
ference appearing in home electronic equipment or systems.
Rather, the Conferees intend that regulation of RFI phenomena
shall be imposed only by the Commission.

QUALIICATIONS or STATION OPERATORS

Youse bill

The House bill contained no provision.

Senate amendment
Section 303(1) of the Communications Act authorizes the Com-

mission to grant radio operator licenses to citizens and nationals of
the United States. The Senate broadened this category to include
aliens who are legally eligible for employment in the United
States.

Conference substitute
The conference substitute adopts the Senate provision.
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Under current law, aliens must undergo an extensive time and
resource consuming waiver procedure to obtain commercial radio
operator licenses. For example, an alien aircraft mechanic or bag-
gage handler seeking employment with an airline cannot obtain
the necessary "istricted Radio Operator Permit for aircraft radio
communications needed in those jobs without an express waiver
from the Commission. The Commission will thus be spared these
extensive and time consuming waiver proceedings. The change
being proposed here would continue to have the effect of excluding
undocumented aliens or other aliens not eligible for employment in
the United States. See 8 C.F.R. Part 109 (1981).

In addition, the Conference Substitute would make a minor tech-
nical change in other language in Section 303(1). Current law
exempts from the citizenship requirement persons holding United
States pilot certificates which are valid in this country because of
reciprocal agreements between the United States and the foreign
country involved. To achieve consistency, the standard for such re-
ciprocal agreements would be changed from one of citizenship to
one of eligibility for employment. The intent here is not to narrow
the number of persons falling within the scope of the existing law,
but merely to make Section 303(1) internally consistent.

GROUNDS FOR SBUPENSION OF LICEN88S

House bill
The House bill contained no provision.

Senate amendment

The Senate amended Section 303 of the Communications Act to
allow the Commission to suspend the license of any operator who
causes, aids or abets in a violation of the Act or the Commission's
rules.

Conference substitute
The conference substitute adopts the Senate provision.
Currently, the Commission cannot take such action against the

increasing number of operators who illegally advise, equip, or oth-
erwise assist applicants seeking communications facilities. This
provision authorizes the Commission to suspend licenses when seri-
ous violations occur.

LICENSING OF CERTAIN AIRCRAFT RADIO STrATIONS AND OPERATORS -

House bill

The House bill contained no provision.

Senate amendment

The Senate amended Section 303 of the Communications Act of
1934 and authorizes the recognition of certain aircraft radio li-
censes issued by foreign nations. It would authorize a means to
permit a foreign aircraft operator who leases a U.S.-registered air-
craft to have the aircraft radio equipment licensed by the foreign
country.



Conference substitute
The conference substitute adopts the Senate provision.
The conference substitute conforms to the Communication Act to

recently proposed amendments to the International Telecommuni-
cations Union Radio Regulations and to other international agree-
ments which allow the State of Registry of an aircraft (operated
under a lease, charter, or other such arrangement in a second
country) to transfer certain functions and duties to that country.

Section 301(e) of the Communications Act of 1934 requires radio
equipment on domestic aircraft to be licensed under the provisions
of the Act. In light of the recent amendments to the Convention on
International Civil Aviation and the ITU Radio Regulations (the
ratification of which is pending in the United States), the Conferees
intend by this amendment to Section 303 of the Act to provide an
exception to Section 301(e) in situations where the Commission
agrees to transfer licensing of United States aircraft and radio op-
erators to another country.

REVISION OF LICENSE TERMS

ise bill

O'he House bill contained no provision.

Senate amendment

The Senate amended redesignated Section 307(c) of tilhe Act to
expand the maximum license term for non-broadcast licenses from
five to ten years, upon a Commission finding that the public inter-
est would be served by such an action.

Conference substitute
The conference substitute adopts the Senate provisions.
A ten-year license term might be inappropriate, for example, in

many of the Private Radio Services, where a current data base is
necessary for accurate and current knowledge of spectrum avail-
ability and usage. For other services, however, where specific fre-
quency assignments are not made to individual stations, ten-year
license terms would not impede the Commission's spectrum man-
agement capabilities. The Conferees believe that, in authorizing the
Commission to issue licenses for such terms where appropriate, the

uiburden on the public and on the Commission will be lessened by
Deducing the number of renewal applications filed.

The Conference Substitute also eliminates the necessity for sepa-
rate renewal of auxiliary broadcast station licenses, such as remote
pickups, studio-transmitter links and intercity relay transmitters.
Currently, over 10,000 auxiliary broadcast licenses outstanding
must be renewed periodically by the Commission. A tremendous
volume of paperwork is created in processing such licenses. Since
these auxiliary licenses are contingent upon possession of the main
station license, the terms for all related licenses should be concur-
rent.



AUTHIORITY TO OPERATE CERTAIN RADIO STATIONS WITHOUT
INDIVIDUAL LICENSES

House bill

The House bill contained no provision.

Senate amendment

The Senate amendment authorized the Commission to terminate
the individual licensing of operators in the Citizens Band (CB) and
radio control (RC) services if it determines that permitting the op-
eration of these radio stations without individual licenses would
serve the public interest, convenience, and necessity. The Commis-
sion would retain blanket licensing authority over CB and RC serv-
ices and would continue to enforce its rules against and prohibit
operation by any operator who violates these rules.

Conference substitute

The conference substitute adopts the Senate provision.
At present, CB and RC licenses are granted to virtually any

person who files an application and, unlike broadcast and some
other spectrum licenses granted by the Commission, confer no ex-
clusive use of the spectrum. As a result, the grant of individual CB
and RC licenses represent neither considered Commission approval
nor the exclusive right to a particular frequency. Nonetheless, the
cost of processing and granting the millions of license applications
in these services has been substantial. Thus, this provision will pro-
duce significant savings without impairing important regulatory in-
terests. Moreover, of the estimated twenty million operators in the
CB service, some eight million are estimated to be operating with-
out a license. This situation could create a regulatory nightmare
for the Commission if serious attempts were made to remedy this
situation.

The Conferees wish to emphasize that this provision authorizes
only the "de-licensing" (of individual licenses) of the CB and RC
services, and not the 'deregulation" of such services. The Conferees
fully intend the Commission to vigorously enforce the Communica-
tions Act and FCC rules relating to the CB and RC services, and to
use its forfeiture authority against violators where necessary. Since
the Commission would no longer have the ability to revoke a CB
license if it chose to de-license the service, forfeiture authority
should be exercised in a way that demonstrates a commitment to
preserving the integrity of the CB service through enforcement. In
addition, the authority granted the Commission in section 4 of this
legislation to utilize CB volunteers will provide additional Commis-
sion resources to safeguard the integrity of the service.

AUTIIORIZATION OF TEMPORARY OPERATIONS

House bill
The House bill contained no provision.



Senate amendment

The Senate lengthened the duration of Special Temporary Au-
thority (STA) from 90 to 180 days, and allows the Commission to
renew an STA for additional terms of 180 days each.

Conference substitute
The conference substitute adopts the Senate provision.
While the Conferees recognize that multiple STA renewals may

be appropriate in extraordinary circumstances, it is emphasized
that an applicant for STA renewal bears a heavy burden of show-
ing, consistent with the test in Section 309(f), that a renewal should
be granted.

RANDOM SELECTION SYSTEM FOR CERTAIN LICENSES AND PERMITS

House bill

The House bill contained no provision.

Senate amendment
The Senate bill amends Section 309(i) of the Communications Act

f 1934, relating'to the authority of the FCC to grant licenses or
rmits for the use of the electromagnetic spectrum through a

System of random selection.

Conference substitute
The conference substitute adopts the Senate provision.
FCC discretion to use a system of random selection.--Section

309(i) of the Communications Act, as amended by this legislation, is
intended to alleviate many of the delays and burdensome costs
faced by both applicants and the Commission in an initial compara-
tive licensing proceeding with mutually exclusive applicants. Use
of a lottery system established pursuant to this subsection is discre-
tionary with the Commission and such use is appropriate in the
public interest within the parameters set forth below.

Relevant factors for the Commission's consideration in determin-
ing whether a lottery would serve the public interest would in-
clude: whether there is a large number of licenses available in the
particular service under consideration; whether there is a large
number of mutually exclusive applications for each license, for ex-
ample, when a new service is initiated; whether there is a signifi-
cant back-log of applications, whether employing a lottery would
significantly speed up the process of getting service to the public;
and whether selection of the licensee will significantly improve the
level diversity of information available in the community versus
the use of the traditional comparative hearing process. The Com-
mission, in nmaking this public interest lssessmenllt when dicidiIng
whether to utilize a lottery in a particular instance, should consid-
er all of these factors.

With respect to the above criteria, if the traditional comparative
process would provide a superior means of diversifying media own-
ership in particular instances, a service should not be subject to a
lottery when to do so would undermine or thwart this policy goal,
but all factors must be weighed. Diversification of media ownership



and information are central goals of the traditional comparative li-
censing process, and continued promotion of these goals should not
be sacrificed merely because a lottery may be more expedient. This
concern takes on its greatest significance when the particular li-
cense grant involves a service over which the licensee exerts sub-
stantial content control, as opposed to strictly common carrier serv-
ices where the licensee does not appreciably affect the content of
the communication. For example, the Commission would have an
extremely heavy burden to meet in attempting to justify use of a
lottery for purposes of granting an individual license for a full-
power station (e.g., the fourth full service television station in a
community), the licensing of which is unrelated to the initial
grants of licenses for a new service. There, the flood of new appli-
cants for a multitude of licenqes in a newly created service, with all
of the administrative problems attendent thereto, have not to date
confronted the Commission. On the other hand, the Commission
would be perfectly justified in using, and is in fact encouraged to
use, a lottery when awarding licenses for low power television sta-
tions, which involves huge backlogs which would otherwise signifi-
cantly delay service to the public if the traditional comparative
hearing process were relied upon.

The conference substitute provides that the Commission adopt
implementing rules within 180 days of the date of enactment of
this Act. The Conferees wishes to emphasize that this is an abso-
lutely mandatory requirement.'Once these rules are established,
the Commission shall have the authority to modify them as neces-
sary and the discretion, based upon an articulated assessment of
the public interest factors discussed above, to apply them to partic-
ular proceedings or classes of proceedings before it. The Conferees
wish to emphasize their strong expectation that the Commission
will exercise carefully its discretion to use a lottery system by
making a finding that the public interest would be significantly
benefited by using a lottery instead of a comparative hearing to
select licenses or permits with respect to those services or instances
in which it determines that use of a lottery would be appropriate.
Use of a lottery without identifying a substantial public interest
benefit flowing therefrom would disserve the Commission's ulti-
mate statutory goal of obtaining the best practicable information
service from diverse sources.

The Conferees intend that the Commission, in making this public
interest finding, should not apply the aforementioned factors me-
chanically or without regard to other salient considerations. For
example, the Conferees note that the mere existence of a backlog of
applications is not itself a sufficient reason for employing a lottery.

The Conferees also wish to emphasize as strongly as possible
their firm intention and expectation that the Commission will use
a lottery to expedite the processing of low power television service
and translator facilities. Low power television and translator serv-
ice is the ideal service for which to use a lottery, given the large
number of licenses available, the large number of mutually exclu-
sive applications for each license, the substantial backlog of appli-
cations on file with the Commission, the likeliihood that the use of
a lottery is essential to expediting the process 9 f getting low power
television serlvice to the public, and the likeliholo that bringing low



power television service to the public quickly, through the use of a
lottery, will result in a significant in;crease in the diversity of infor-
mation sources available in many communities throughout the
country.

The Conferees do not intend for this provision to be construed to
prevent the Commission from granting licenses or permits in
'blocks" of frequencies where it determines that this would serve

the public interest (e.g., the proposed multi-channel multipoint dis-
tribution service).

Qualification of applicants in a random selection system.-It is
the intent of the Conferees that, prior to the use of a lottery in a
particular proceeding, the Commission conduct a preliminary
review of each application submitted to determine that it is accept-
able for filing. The Conferees expect that the Commission will use
the standards for acceptability set out in James River Broadcasting
Corp. v. FCC, 399 F.2d 581 (D.C. Cir. 1968), unless, by rule, it has
adopted or shall adopt different standards. See, e.g., 47 C.F.R.
73.3564, 22.20. Following the lottery, the Commission shall deter-
mine that the applicant selected therein is fully qualified to
become a licensee under 308(b) and 309(a). Should the applicant se-

_ted be found not to be so qualified, the Commission shall con-
ct another lottery, if necessary, and select another applicant. It

is the intention of the Conferees that determinations under Section
308(b) and 309(a) need be made only as to the applicant who has
been selected by lottery.

It is only at this latter, post-lottery stage that petitions to deny
the application need be considered and that the right to a hearing
may arise. This hearing may be a "paper hearing" unless the Com-
mission determines, by rule or by decision in a particular case, that
due process or other public interest considerations require some or
all of the hearing to be conducted by any responsible employee or
employees, including Bureau Chiefs or their delegates, to whom the
Commission shall, by rule, delegate such functions. If the Commis-
sion chooses to delegate the function of presiding over these paper
hearings to employees other than Admninistrative Law Judges
(AL), the Commission must assure that the examiner or reviewer
is truly independent in order to avoid any undue influence in the
fact-finding process. Here the Conferees wish to emphasize that use
of non-ALJs to govern hearings is strictly limited to post-lottery
hearings. This does not imply that similar delegation would be ac-

Iceptable with respect to the traditional comparative hearing proc-
ess.

The Conferees wish to emphasize that the qualifications set out
in Section 308(b) are not diminished in importance. By permitting
the FCC to make the findings after an applicant is selected, it is
intended that the Commission will be able to conduct a more thor-
ough and in-depth inquiry than it could if it had to make a finding
as to the qualifications of all applicants. Moreover, to preserve the
incentives of the other applicants to raise questions concerning
their competitors' qualifications, if the intitial "winner" is deter-
mined to be unqualified, the subsequent lottery must be conducted
with the same applicant pool with each applicant's selection prob-
abilities recomputed as necessary (see below).
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The Conferees note that requiring the Commission to find the ap-
plicant selected by the lottery fully qualified prior to the grant of
the license to that applicant protects the public from unqualified
licensees, while affording the Commission the relief from the
burden of having to pass on the full range of qualifications of every
applicant. As with the use of non-ALJs to conduct hearings, the
post-selection assessment of qualifications process is strictly limited
to the lottery context and should not be utilized in the traditional
comparative process.

Application of preferences in a random selection system.-It is the
firm intent of the Conferees that traditional Commission objectives
designed to promote the diversification of control of the media of
mass communications be incorporated in the administration of a
lottery system under section 309(i), as amended by this legislation.
The Commission's application of its Policy Statement on Compara-
tive Broadcast Hearings, 1 F.C.C.2d 893 (1965), has resulted in sig-
nificant comparative advantages to minority-controlled applicants
and to applicants with a low degree of ownership interest in mass
communications media. While the degree of advantage, merit, or
preference heretofore awarded to such applicants need not be pre-
cisely duplicated in the administration of a random selection
system, the Conferees expect that the Commission's lottery rules
will provide significant preferences to applicants (especially those
who are minority-controlled), the grant to whom of the license or
permit sought would increase the diversification of the media of
mass communications. The Conferees intend that two distinct di-
versity preferences be applied where appropriate: a media owner-
ship preference and a minority ownership preference.

The underlying policy objective of these preferences is to pro-
mote the diversification of media ownership and consequent diver-
sification of programming content. This diversity principle is
grounded in the First Amendment, as illuminated in a line of cases
in large part stemming from Associated Press v. United States,
where the Supreme Court stated that the First Amendment "rests
on the assumption that the widest possible dissemination of infor-
mation from diverse and antagonistic sources is essential to the
welfare of the public." 326 U.S. 1, 20 (1945). Thus, in finding that
the "public interest, convenience, and necessity" would be served
by granting a given mass communications media license, "the Com-
mission simply cannot make a valid public interest determination
without considering the extent to which the ownership of the
media will be concentrated or diversified by the grant of one or an-
other of the applications before it." Citizens Communications
Center v. FCC, 447 F.2d 1201, 1213 n. 36 (D.C. Cir. 1971).

The nexus between diversity of media ownership and diversity of
programming sources has been repeatedly recognized by both the
Commission and the courts. For example, in promulgating its "con-
centration of control" regulations, the Commission stated that "the
fundamental purpose of this facet of the multiple ownership rules
is to promote diversification of program and service viewpoints as
well as to prevent any undue concentration of economic power con-
trary to the public interest." Amendment of Sections 3.35, 3.240,
and 3.636, Report and Order, 18 F.C.C. 288 (1953), affd, United
States v. Storer Broadcasting Co., 351 U.S. 192 (1956). In its rule-
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making on low power television, the Commission noted that it has
received expressions of interest from minorities wishing to develop
new services and that it "specifically encourages this interest, and
fully intends that the inauguration of this new broadcast service be
the occasion for assuring enhanced diversity of ownership and of
viewpoints in television broadcasting." Low Power Television
Broadcasting, Notice of Proposed Rulemaking, 82 F.C.C. 2d 47, 77
(1980). In TV 9, Inc. v. FC, a landmark case dealing with compara-
tive merit for minority applicants, the court stated 'that it is upon
ownership that public policy places primary reliance with respect
to diversification of content, and that historically has proved sig-
nificantly influential with respect to editorial comment and the
presentation of news." 495 F.2d 929, 938 (D.C. Cir. 1973), cert.
denied, 418 U.S. 986 (1974).

Common carrier licensees are often not engaged in the provision
of information or mass media services over their facilities which
they control. When common carrier licensees do exert such control,
by definition they do not exclusively control the content of the in-
formation or programming which is transmitted over their facili-
ties. Thus, Section 809(i) as amended by this bill, only requires sig-
cnant preferences to be applied to licenses or construction per-

_s for any media of mass communications. This permits the Com-
mission to use a lottery without preferences for services such as
common carrier "beepers," for which there is a large back-log of
applications.

A question arises as to the administration of a lottery in services
which may be neither clearly common carrier nor broadcast enti-
ties (such as multipoint distribution service), or services in which
the applicant may be able to self-select either common carrier or
broadcast status (such as the Commission's treatment of the direct
broadcast satellite service). The Conferees intend that the Commis-
sion apply significant preferences, if it decides to use a lottery
system for these services, to the extent that the licensees have the
ability to provide under their direct editorial control a substantial
proportion of the programming or other information services over
the licensed facilities. If such services are treated by the Commis-
sion in the future strictly as common carrier services with no abili-
ty on the part of the licensee to exercise direct editorial control
over a substantial proportion of the programing offered over its
facilities, no preferences need be applied in using a lottery system
tor those services.

I Characteristics of the preferences.--One important factor in diver-
sifyin, the media of mass communications is the degree of appli-
cants ownership interest in other media of mass communications.

ile definition of media of mass communications relevant here in-
cludes the entities listed in section 309(iX3XCXi), as amended by
this Act, plus daily newspapers, which the Commission has long re-
garded as important in considering the diversification of the media.
See, e.g., Multiple Ownership of Standard FM and Television
Broadcast Stations, Second Report and Order, 50 F.C.C.2d 1046,
modified, Memorandum Report and Order, 53 F.C.C.2d 589 (1975)
aff'd sub nom., FCC v. Nat l Citizens Comm. for Broadcasting, 436
U.S. 776 (1978)- Policy Statement on Comparative Broadcast Hear-
ings, 1 F.C.C.2d 393, 394-95 (1965).
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To the degree an applicant for a license or permit for the media
of mass communications has controlling interest in no other, or few
other, media entities, the policy of diversifying media ownership
would be promoted by the grant of the license to such an applicant.
Thus, tilhe Conferees inteod that in thile administration of a lottery
to be used for granting licenses or construction permits for any
media of mass communications, the Commission award a signifi-
cant media ownership preference to those applicants whose owners
control no other media of mass communications. The Conferees be-
lieve that the amount of this preference must be no less than a
fixed relative preference of 2:1 for each such application. Thus,
each such situated applicant must be awarded a preference so that
its chances of being granted the license in a lottery are at least
doubled from what its chances would be if a straight random selec-
tion process without preferences were conducted. Similarly, a
media ownership preference should be awarded to those applicants
whose owners, when aggregated, have controlling interest (over
50%) in 1, 2, or 3 other media of mass communications. The Confer-
ees believe that the amount of this preference must be no less than
a fixed relative preference of 1.6:1 for each such application. No
media ownership preference should be awarded to applicants whose
owners, when aggregated, have controlling interest (over 50%) in
more than 3 other media of mass communications properties.

The Conferees are concerned that the objectives of this media
ownership preference scheme might -be diluted where there are
large numbers of applicants in a given use of a lottery. To help
insure that these preferences have appreciable impact on the re-
sults of the lottery, adjustments in the preferences awarded may be
required where there is a relatively large number of total appli-
cants compared to the number of applicants deserving of the media
ownership preference.

The Conferees intend that the Commission assign applicants to
groups based on the number of other media of mass communica-
tions owned. A specific multiplier (preference) factor should be ap-
plied to each applicant in a given group, the factor varying inverse-
ly with the number of media of mass communications owned by the
applicants in that particular group. After the appropriate prefer-
ence factor is applied to each preferred applicant, the overall likeli-
hood of selecting an applicant from one of the preferred groups
should be calculated. If this probability does not meet or exceed .4,
the individual applicant selection probabilities should be recomput-
ed to bring the combined preferred group probabilities to no less
than. 4 (See Administering the System of Random Selection, infra).

A second important factor in diversifying the media of mass com-
munications is the degree of applicants ownership interest in other
media of mass communications which are in, or close to, the com-
munity being applied for. See Policy Statement on Comparative
Broadcast Hearings, 1 F.C.C. 2d 393, 395 (1965). The Commission
has recognized the importance of this factor in promulgating local
cross-ownership rules barring the common ownership of a VHF
television station and an aural (AM or FM radio) station in the
same community, Multiple Ownership of Standard, FM and Televi-
sion Broadcast Stations, First Report and Order, 22 F.C.C. 2d 306
(1970), modified, Memorandum Opinion and Order, 28 F.C.C. 2d 662



(1971), and barring daily newspaper-broadcast station combina-
tions under common ownership in the same community, Multiple
Ownership of Standard, FM and Television Broadcast Stations,
Second Report and Order, 50, F.C.C. 2d 1046, modified, Memoran-
dum Report and Order, 53 F.C.C. 2d 589 (1975), afrd sub nom. FCC
v. Nat'l Citizens Comm. for Broadcasting, 436 U.S. 775 (1978).

The Conferees strongly believe that the avoidance of local owner-
ship concentration should continue to be a factor of major signifi-
cance in promoting diversity in the licensing process. Where an ap-
plicant for a license or permit has controlling interest (over 50 per-
cent) in any other medium of mass communications which would
be co-located with the licensed facility sought, it would not promote
diversity to give such an applicant a preferred status relative to
other applicants. Thus, in the administration of a lottery system to
be used for licenses or permits in the media of mass communica-
tions, no media ownership preference should be awarded to any ap-
plicant whose owners, when aggregated, have controlling interest
(over 50 percent) in any medium of mass communications which is
licensed to serve, franchised to serve (in th case of a cable televi-
sion system), or primarily serves (in the case of a daily newspaper)
the community of license for which of the grant is sought.

_he Conferees expect that thie Commission will make certifica-
-qh as to whether or not an applicant has a controlling interest in
any media of mass communications in the community of license of
the grant sought a prerequisite for an acceptable application for a
license or permit for a medium of mass communications. Appli-
cants who do have such ownership interests should be ineligible for
a media ownership preference, notwithstanding the possibility that
they might otherwise receive a preference by virtue of owning only
a few media of mass communications. In sum, awards of licenses
which would increase local media ownership concentration, by defi-
nition would not further the goal of diversifying media ownership,
and thus the Conferees intend that such applications not be eligible
for a diversity preference.

A third important factor in diversifying the media of mass com-
munications is promoting ownership by racial and ethnic minor-
ities-groups that traditionally have been extremely underrepre-
sented in the ownership of telecommunications facilities and media
properties. The policy of encouraging diversity of information
sources is best served by not only awarding preferences based on
the number of properties already owned, but also by assuring that

Minority and ethnic groups that have been unable to acquire any
tignificant degree of media ownership are provided an increased

opportunity to do so. It is hoped that this approach to enhancing
diversity through such structural means will in turn broaden the
nature and type of information and programming disseminated to
the public. The Conferees find that the effects of past inequities
stemming from racial and ethnic discrimination have resulted in a
severe underrepresentation of minorities in the media of mass com-
munications, as it has adversely affected their participation in
other sectors of the economy as well. We note that the National As-
sociation of Broadcasters recently reported that of 8,748 commer-
cial broadcast stations in existence in December 1981, only 164, or
less than two percent, were minority owned. Similarly, only 32 of
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the 1,386 noncommercial stations, slightly over two percent, were
minority owned.

One means of remedying the past economic disadvantage to mi-
norities which has limited their entry into various sectors of the
economy, including the media of mass communications, while pro-
moting the primary communications policy objective of achieving a
greater diversification of the media of mass communications, is to
provide that a significant preference be awarded to minority-con-
trolled applicants in FCC licensing proceedings for the media of
mass communications. The narrowly-drawn preference scheme es-
tablished in section 309(i), as it is amended by this legislation, is
intended to achieve such a purpose. Evidence of the need for such
preferential treatment has been amply demonstrated by the Com-
mission, the Congress, and the courts. See, in this regard, State-
ment of Policy on Minority Ownership of Broadcast Facilities, 68
F.C.C.2d 979 (1978); FCC Minority Ownership Taskforce, Report on
Minority Ownership in Broadcasting (May 17, 1978) at 3, 7-9; and
E~dllilove v. Klutznick, 448 US. 448 (1980), and reports cited therein
at 467 n.55. As the court stated in Citizens Communications Center
v. FC.

The Commission . . . may also seek in the public inter-
est to certify as licensees those who would speak out with
fresh voice, would most naturally initiate, encourage, and
expand diversity of approach and viewpoint. .... As new
interest groups and hitherto silent minorities emerge in
our society, they should be given some stake in and chance
to broadcast on our radio and television frequencies.

447 F.2d 1201, 1213 n.36 (D.C. Cir. 1971) (citation omitted).
The Conferees intend that in the administration of a lottery to be

used for granting licenses or construction permits for any media of
mass communications, the Commission award a significant minor-
ity ownership preference to those applicants, a majority of whose
ownership interests are held by a member or members of a minor-
ity group. The Conferees believe that the amount of this preference
must be no less than a fixed relative preference of 2:1 for each such
application. For purposes of becoming eligible for this minority
ownership preference, individuals who are participants in a group,
partnership or corporate entities and who are members of different
minority or ethnic groups should be allowed to aggregate their
ownership interests to achieve a majority interest in any given ap-
plication.

It is clear that the current comparative hearing process has not
resulted in the award of significant numbers of licenses to minority
groups. Many minority applicants are simply unable to participate
in comparative hearings which often take a considerable period of
time and require subtantial economic resources. The Conferees be-
lieve that a lottery preference scheme will greatly speed the proc-
ess of initial licensing awards, and will permit not only greater
numbers of minority groups to apply for licenses, but also will
result in the award of a greater proportion of available licenses to
minorities than has been the case to date.

It should be noted that such groups as women, labor unions, and
community organizations which were mentioned in the legislative



history of the lottery statute that was originally adopted, Confer-
ence Report on H.R. 3982, Omnibus Budget Reconciliation Act of
1981-Book 2, H.R. Rep. No. 97-208, 97th Cong., 1st Sess. 897
(1981), are all significantly underrepresented in the ownership of
telecommunications facilities. Such applicant groups would, of
course, be eligible for both media ownership and minority owner-
ship preferences if they meet the eligibility guidelines. The Confer-
ees expect that such groups will also substantially benefit from this
lottery preference scheme, and, consequently, the American public
will benefit by having access to a wider diversity of information
sources.

The operative definition of minority group is found in section
309(iX3XCXii), as amended by this bill. It is the Conferees intention
that the definitions in Office of Management and Budget Statistical
Policy Directive No. 16, "Race and Ethnic Standards for Federal
Statistics and Administrative Reporting," be utilized for guidance
with regard to any dispute as to an individual's membership in a
named group.

The Conferees direct the Commission to report to the Congress
annually on the effect of section 309(iX3) and whether it serves the

Purposes stated. See generally Fullilove v. Klutznick, 448 U.S. 448,
0, 613 (1980). This report should include a statistical breakdown

f the characteristics of applicants involved in lottery proceedings,
those receiving preferences, and those actually awarded licenses.

The Conferees intend that both a media ownership preference
and a minority ownership preference will be available to all eligi-
ble applicants. Thus, for example, an applicant, a majority of which
Is owned by minorities, and whose owners have no controlling own-
ership interests. in the media of mass communications, would re-
ceive no less than a cumulative, 3:1 preference over an applicant
without preferences. Moreover, an applicant, a majority of which is
owned by minorities, but whose owners have controlling interest in
four media of mass communications properties or a medium of
mass communications serving the community of license of the
grant sought, would still receive a minority ownership preference
(though not being eligible for a media ownership preference).

With respect to both the media ownership and minority owner-
ship preferences, the Conferees expect that the Commission shall
evaluate ownership in terms of the beneficial owners of the corpo-
ration, or the partners in the case of a partnership. Similarly,
trusts will be evaluated jn terms of the identity of the beneficiary.

The Conferees expect that the preferences which will be awarded
in the administration of a lottery will result in a real and substan-
tial increase in the diversity of ownership in the media of mass
communications and consequent diversification of media view-
points. The Conferees note that this carefully designed preference
scheme could be undermined by the rapid re-assignment or trans-
fer of stations, construction permits, or licenses granted by a lot-
tery. Thus, it is the firm intent of the Conferees that for any mass
communications media service in which the Commission deter-
mines use of a lottery is appropriate, it should retain its present
anti-trafficking rules (47 C.F.R. 73.3597 (1981)) or devise similar
protections to help ensure that the very purposes sought to be
achieved by the preference scheme be fulfilled. Moreover, the Com-
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mission should require that the applicant that is actually awarded
the license certifies that they have not entered into any agreement,
explicit or implicit, to transfer to another party after a period of
time any station construction permit or license awarded. If those
eligible for preferences were aimply applying for licenses for the
purpose of obtaining a quick profit on the sale of the station once
the license is awarded, the entire lottery preference mechanism
would be undermined.

Admlniisteri'.g thle system of ramndli seleclion.-The Commis-
sion's administration of the random selection system will differ de-
pending on whether the licenses are to be granted for the media of
mass communications or for non-media services. The lottery proce-
dure for tilhe latter is extremely simple, with each applicant for a
given license receiving a selection probability of 1/x, where x
equals the total number of applicants.

The random selection system for mass communications media li-
censes, on the other hand, must take into account preferences for
ownership of few or no mass communications media entities, and
preferences for minority ownership, along with the total number of
applicants for a given license.

The Conferees intend that the media ownership preference be
computed prior to the minority ownership preference. Those appli-
cants with no controlling ownership in mass communications
media should receive a fixed relative preference of 2:1; applicants
with controlling interest in one, two, or three mass communica-
tions media entities should receive a fixed relative preference of
1.5:1. Applicants with controlling interest in more than three mass
communications media entities or in at least one entity serving the
city of license should receive no media ownership preference. Fol-
lowing the award of media ownership preferences (where applica-
ble), each applicant's selection probability should be normalized
(Le., adjusted to reflect its actual probability of being selected),
taking into account the total number of applicants in the lottery.

The Conferees are concerned that their objective of increasing
media diversity by granting preferences in the administration of a
lottery system will be diluted in instances where the number of ap-
plicants for a given license is large. It is important to ensure that
the media ownership preference will have an appreciable impact
on the results of the selection process. The award of preferences,
therefore, is not only intended to ensure that the lottery process is
conducted in a way which guarantees the consideration of certain
criteria which are of primary significance in the comparative hear-
ing process, but it is also intended to create a process which is
highly outcome-oriented in terms of furthering the actual granting
of licenses to those applicants who would most further diversity ob-
jectives.

Thus, the Commission must ensure that the sum of the selection
probabilities of all applicants deserving of a media ownership pref-
erence be no less than .40 for any given instance in which the lot-
tery is being used, even if after the award of the media ownership
preference the aggregated selection probabilities of all such appli-
cants awarded this preference totals less than 40 percent. The Con-
ferees intend that this be accomplished by adjusting the normalized
selection probabilities of each applicant deserving of a media own-
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ership preference, where necessary, to ensure that the sum of the
selection probabilities for all such applicants be at least .40. Follow-
ing this adjustment (where applicable), the selection probability of
applicants not deserving of a media ownership preference should
again be normalized.

After making all the necessary adjustments for ownership prefer-
ences (where applicable), each minority controlled applicant should
receive a fixed relative preference of 2:1. This minority ownership
preference should be awarded in addition to any media ownership
preference to which a particular applicant may be entitled. Follow-
ing the award of minority ownership preferences (where applica-
ble), each applicant's selection probability should again be normal-
ized to arrive at the final selection probability for that particular
use of the lottery.

The following step-by-step procedure, to which the Conferees and
the Commission have agreed following extensive staff discussions,
establishes the process for the Commission to follow in the adminis-
tration of a lottery to be used for granting licenses for any media of
mass communications. This detailed procedure offers the Commis-
sion guidance to correct its previous failure to implement a lottery

tem.
· A. Divide the total number of applicants into 100 to find the indi-
vidual applicant selection probabilities without adjustment for pref-
erences.

B. Identify all applicants by ownership group according to the
following table:

Group and ownership of man communications media, and preference factor

I-no controlling ownership interest ........................................................... 2.0
2-controlling Interest In 1-8 entities ........................................................................ 1.5
8-controlling interest in more than 3 entities or in at least I entity serving

the city o license ........................................ ............................................................... 1.0

C. Multiply the selection probabilities for each applicant from
Step A by the appropriate preference factor from Step B.

D. Normalize all probabilities using the following formula: Inter-
mediate probability for each applicant equals applicant's Step C
probability divided by sum of all applicants' Step C probabilities.

E. Sum the probabilities from Step D by group. Then sum the
probability totals from Groups 1 and 2. If this sum is greater than
.40, skip Step F and go on to Step G. If this sum is less than .40,

nach applicant in Groups 1 and 2 will have its intermediate prol-
Fability raised as follows:

(1) Compute the quotient of .4 divided by sum of the probability
totals from Groups 1 and 2;

(2) the new intermediate probabilities are then computed as: in-
termediate probability for each applicant equals applicant's Step D
probability times quotient from (1) above.

F. Normalize the probabilities not altered in Step E (i.e., Group
3-those with no media ownership preference) using the following
formula: Intermediate probability for each Group 3 applicant
equals .6 divided by number of Group 3 applicants.

G. Identify minority controlled applicants.
H. Multiply the intermediate probabilities of the minority con-

trolled applicants by 2.0.



414

I. Normalize all probabilities using the following formula: Final
r'obabllily of slectling any applicant equals intermiediate probubil-

ity of applicant divided by sum of all intermediate probabilities.
The following hypothetical situation illustrates this procedure.

Assume that there are ten mutually exclusive applications for a
given license for a medium of mass communications, with the fol-
lowing characteristics:

App4ec atd efi-fty Aete MAdia .umwhlp

1-nonminority ................... ........ owns I other media property.
2-nonminority .... . .... owns 4 other media properties.
8-nonminority ........................................................... owns 4 other media properties.
4-nonminority.......................................................... owns 4 other media properties.
5-nonminority.......................................................... owns 4 other media properties.
6-nonminority........................................................... owns 4 other media properties.
7-nonminority ........................................................... owns 4 other media properties.
8-nonminority ......... .................. owns 4 other media properties.
9-m inority ................................................................. owns no other media properties.
10-minority ........................................ owns 4 other media properties.

Step A: Total number of applicants equals 10. Individual appli-
cant selection probabilities without preferences equals 10/100
equals .10

STEP B

byrka , da pa iN ms 6&4

I __.._ .. __-._._.._-.._....................... .... 1 2

2'X$._.... .................................. 4 3
10 ...1..-.. .....-................... 4 3

Step C-Applicant and selection probability multiplied by preference factor

1............................................. .. 1(1.)-.16
2............................................................................................... .1(1.0)=.10
8...........................................................................................1(1.0)
4.........................................................................................(1.0)=.10
6.........................................1(.0)=.10
6........................ - .1(1.0)=.10
7........................................1(1.0)-.10
8.........................................1(1.0).10
9......................................................................................(2 0) .20
10 ...................................... (1.0).10

Total ........................................................................................ 1.15

Step Rl-Applicant and step Cprobabilities divided by sum of all probabilities

1................................................................................ ..................................... .16/1.16 .1 304
2 to 8 ........................................................... 10/1.15 .087
9................................................................................20/1.15=.17 9
10 .................................................................................................................... 1 /1.15= .087

Step E: Group 1 probabilities and Group 2 probabilities=.1739
+.1304= .3043.

Since .3043 < .40, each Group 1 and Group 2 applicant will have
its intermediate probability adjusted as follows:
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(1) .4 divided by the sum of the probability totals for Groups 1
and 2 equals .4 divided by 1739+.1304 equals .4 divided by .3043
equals 1.314.

(2) For Group 1: .1739(1.314) equals .2285. For Group 2:
.1304(1.314) equals .1713.

Step F: Each Group 3 applicant's probability equals .6 divided by
the number of Group 3 applicants equals .6 divided by 8 equals
.075.

Step G: Only applicants 9 and 10 are minority controlled.

Step H.-Applicant and probability with minority ownership factor

1................................... ... .1713(1.0)-.1718
2......................................... ...................................................................... 075(1.0)=.075
3..............................................................................................................075(1.0)-.075
4..................... ................. ................................... .075(1.0).075
5................................................................................................................. 07 5(1.0)=.075
6........................................ .076(1.0)=.075
7................................................................................................................... 07 (1.0 ) .076
8........................................................................................................07 (1.0 ) .075
9................................................................................................................. 228 (2.0) .457
10 .............................................. .............................................................. .075( 2.0) .1 0

Total................................................................................................ 1.3033

Step L--Applicant and final probabilities

1..................... ....................... .............................................. .1713/1.3033-.1314
2 ............................... 075/1.3033=.0575

. ..................... ....................... ............................................................... .075/1.3033 .0575
4 . ........................ 075/1.3033=.0575
5 .................. 075/1.8033=.0575
6 .................................... : ........................................... 075/1.3033= .0575

8 .................... ............................. 075/1.3033 =.05758..075/1.3033=.0575
9. ... .457/1.3033=.3506
10 ........................................ .150/1.3033=.1151

Total ........................................ ..996

AGREEMENTS RELATING TO WITIDRAWAL OF CERTAIN APPLICATIONS

House bill
The House bill contained no provision.

Senate amendment

This provision amends Section 311(c) of the Act to impose identi-
cal standards and further the same goals in proceedings involving
competing applications for new broadcast facilities as those used
when applications are withdrawn during renewal proceedings.

Conference substitute
The conference substitute adopts the Senate provision.
Section 311(d) of the Act was amended by the Omnibus Budget

Reconciliation Act of 1981 to provide that, in broadcast renewal
proceedings involving mutually exclusive applications, the Commis-
sion shall approve any agreement between the applicants where
one or more of the applicants agrees to withdraw its application in



50

return for valuable consideration. However, the Commission first
must determine that the agreement is consistent with the public
interest and that no party to the agreement filed its application for
the purpose of entering such an agreement. Section 311(d) was in-
tended to prevent the filing of frivolous applications calculated to
harass an incumbent or coerce payment of expenses to the compet-
ing applicant. This provision imposes identical standards and
furthers the same goals in proceedings involving competing appli-
cations for new broadcast facilities.

The Conferees recognize that in relative terms there are more
Commission proceedings involving competing applicants for new
facilities than there are proceedings involving license renewal ap
plicants and competing applicants. Similarly, there are relatively
more dismissal agreements between competing applicants for new
facilities than there are between incumbent licensees and their
competing applicants. These dismissal agreements generally serve
the public interest because they often avoid lengthy hearing ap-
peals, thus expediting the start of the new broadcast service in-
volved in the proceeding. This public interest benefit would be sub-
stantially reduced, if not eliminated altogether, were the Commis-
sion required in every case to incur the costs and delays of deter-
mining whether the application to be dismissed was filed for the
purpose of entering into a dismissal agreement.

It is not the intention of the Conferees that such proceedings be
held in every case involving a dismissal agreement. Accordingly, in
enacting regulations to implement this provision, the Conferees
expect the Commission to create a procedure whereby this question
can be resolved expeditiously. For example, Section 73.3525(a) of
the Commission's rules, 47 C.F.R. 73.3 526(a), currently requires
each party to a dismissal agreement to submit an affidavit setting
forth all relevant facts about the agreement (i.e., nature of consid-
eration paid, history of negotiations, etc.). These parties also could
be required to state the circumstances surrounding the filing of
their respective applications. Further proceedings would be re-
quired only if, after reviewing these affidavits, there remained a
question of whether the applications had been filed in good faith
for the purpose of actually obtaining the license.

This provision also makes a clarifying change to'Section 311(d) of
the Act.

WILLFUL OR REPEATED VIOLATIONS

House bill
The House bill contained no provision.

Senate amendment
This provision defines the terms "willful" and "repeated" for

purposes of Section 312, and for any other relevant section of the
Act (e.g., Section 503).

Conference substitute
The conference substitute'adopts the Senate provision.
Section 312 of the Communications Act of 1934 presently pro-

vides in part that the Commission may revoke any station license



or construction permit for willful or repeated failure to operate
substantially as set forth in the license, for willful or repeated vio-
lation of any provision of the Communications Act of 1934, Com-
mission rule, or treaty, and for willful or repeated failure to allow
reasonable access to legally qualified candidates for Federal elec-
tive office. Section 503 provides in part that the Commission may
impose forfeitures for willful or repeated failure to comply with li-
cense terms and conditions, or for willful or repeated failure to
comply with the Act, any Commission rule, or treaty.

As defined in the Conference Substitute, "willful" means that
the licensee knew that he was doing the act in question, regardless
of whether there was an intent to violate the law. "Repeated"
means more than once, or where the act is continuous, for more
than one day. Whether an act is considered to be "continuous"
would depend upon the circumstances in each case. The definitions
are intended primarily to clarify the language in Sections 312 and
503, and are consistent with the Commission s application of those
terms in Midwest Radio-Television Inc., 45 F.C.C. 1137 (1963).

The Conferees intend that these new statutory definitions as ap-
plied to Section 312(aX7) of the Act be read in conjunction with

Last Commission decisions and court precedent with respect to pro-
sling reasonable access to Federal candidates.

APPLICABILITY OF CONSTRUCTION PERMIT REQUIREMENTS TO CERTAIN
STATIONS

House bill

The House bill contained no provision.

Senate amendment

This provision deletes obsolete language from Section 319(a) of
the Communications Act of 1934.

Conference substitute
The conference substitute adopts the Senate provision.

AUTHORITY TO ELIMINATE CERTAIN CONSTRUCTION PERMITS

House bill

The House bill contained no provision.

Senate amendment

The Senate provided that construction permits shall not be re-
quired for public coast stations, privately owned fixed microwave
stations, or stations licensed to common carriers, unless the Com-
mission makes a public interest finding that such permits are nec-
essary.

Conference substitute
The conference substitute adopts the Senate provision.
Currently, most prospective radio licensees must follow a two-

step procedure to obtain operating authority-first applying for a
construction permit and then for a station license. The Conferees
believe this requirement in some cases may delay market entry
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and place an unnecessary administrative and financial burden on
both the potential licensee and on the Commission.

The present procedures for government stations, amateur sta-
tions, and mobile stations-for which construction permits are not
required-remain unchanged by the Conference Substitute. Broad-
casting stations must still comply with the existing two-step proce-
dure. With respect to any other station or class of stations, the
Commission shall not waive the construction permit requirement
unless it determines that the public interest would be served by
such a waiver.

PRIVATE LAND MOBILE SERVICES

House bill
The House bill contained no provision.

Senate amendment
The Senate clarified the treatment of land mobile services under

the Communications Act of 1934.

Conference substitute
The conference substitute adopts the Senate provision.
This provision makes a number of additions and revisions to Sec

tions 3 and 331 of the Communications Act of 1934, which will be
discussed by sul;sections.

Subsection $$1(a).-The Communications Act of 1934 contains no
guidelines for the FCC to follow in managing the spectrum to be
made available for the private land mobile services, other than its
broad statutory authority to promote the "public interest, conven-
ience, and necessity." The Conferees believe such guidelines are
necessary since these services have a direct and substantial impact
on the public welfare and the economy. Subsection 331(a) sets forth
general principles that are to guide the Commission in taking ac-
tions to manage the spectrum made available for use by the pri-
vate land mobile services, as defined in new subsection 3(gg) of the
Communications Act. Private land mobile service includes those
services described in new paragraph 3 3 1(cX1).

In managing these services, the Commission should take actions
which will promote safety, improve spectrum efficiency, reduce the
users' regulatory burden, encourage competition, provide services
to the largest number of users, or increase interservice sharing op-
portunities with these and other services. These guiding principles
are not intended to be exclusive. The Commission may consider,
consistent with the other provisions of the Act, any other relevant
factors in the public interest. Moreover, not all of these guidelines
need be considered in each individual case. All are important goals.
The Commission may wish to focus its efforts on one or more in
each instance, varying its emphasis with each particular case.

The Commission should be ever vigilant to promote the private
land mobile spectrum needs of police departments and other public
agencies which need to use such radio services to fulfill adequately
their obligations to protect the American public. The Conferees are
particularly concerned about radio services which are necessary for
the safety of life and property and urges the Commission to care-



fully consider the legitimate needs of public safety agencies in
managing the private land mobile spectrum.

The Conferees believe that implicit in the guidelines enumerated
in subsection 331(a) is the principle that the Commission may not
employ auctions in managing the spectrum made available for use
by the private land mobile services. The Conferees ar-e-oncerned
that use of an auction-that is, selling frequency space to the high-
est bidder-or a similar method which turns upon a user's mone-
tary ability to pay for a frequency allocation will work to the detri-
ment of an efficient and competitive private land mobile spectrum.
Thus, by providing the guidelines in this subsection, the Conferees
intend to specifically prohibit the Commission from employing auc-
tions or similar economic methods in managing the private land
mobile spectrum. However, this prohibition should not be con-
strued to limit the ability of the Commission to use lottery proce-
dures for purposes of granting private land mobile licenses, or to
impose reasonable fees upon a private land mobile licensee after
the grant of the license.

Subsection 331(b).-The Conferees recognize the value of the as-
sistance provided to the Commission by non-Federal Government
advisory coordinating committees in the frequency assignment
~Icess for the private land mobile and fixed services. Subsection

'l(b) specifically authorizes the Commission to utilize the services
of such committees.

The number of licensees and users in the private land mobile
and fixed services is already large. There are now approximately
850,000 stations in these services and there are almost 25,000 appli-
cations received each month for private land mobile and fixed sta-
tion licenses. The number of licenses is expected to increase even
more dramatically in the future. See Future Private Land Mobile
Requirements, Notice of Inquiry, FCC 82-2, PR Docket No. 82-10,
released January 26, 1982.

From the data on record with the FCC, the Conferees are con-
vinced that the frequency coordinating committees not only pro-
vide for more efficient use of the congested land mobile spectrum,
but also enable all users, large and small, to obtain the coordina-
tion necessary to place their stations on the air. Without such fre-
quency coordinating committee activity, some of these applicants
would not be able to afford the engineering required in the applica-
tions process. Thus, by essentially equalizing the frequency selec-
tion process for all applicants, the applicants are placed on a com-
Ietitive parity, with no one applicant operating on a better or more
Commercially advantageous frequency than his or her competitor.
The Conferees note that this pro-competitive aspect of frequency
coordination is of particular importance to small business opera-
tors.

To further promote fairness in frequency allocation, the Confer-
ees encourage the Commission to recognize those frequency coordi-
nating committees for any given service which are most repre-
sentative of the users of that service. The Conferees also encourage
the Commission to develop rules or procedures for monitoring the
performance of coordinating committees.

The Conferees note that the Commission presently accepts appli-
cations for private land mobile services licenses which are based on
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appropriate field study coordination techniques. See 47 C.F.R
90.175(1981). In adopting these provisions authorizing the Commis-
sion's use of advisory coordinating committees for coordinating the
assignment of frequencies to stations in private land mobile service
and in the fixed services, the Conferees do not intend to mandate
the elimination of frequency coordination by way of field study en-
gineering reports. The FCC would thus have the discretion to con-
duct frequency coordination through use of a frequency coordinat-
ing committee or by accepting the submission of a field study
report, as the Commission determines best serves the public inter-

The section also makes it clear that advisory committee person-
nel retain their private sector status. They are not to be considered
employees of the United States Government and they are not cov-
ered by the provisions of either 5 U.S.C. 2101 et. seq. or 31 U.S.C.
665(b) (1976). Finally, this section makes it clear that any commit-
tee which assists the Commission in this regard is not subject to
the provisions of the Federal Advisory Committee Act.

Subsocliaus &3l(c) and 3(yg).-Tlie phrposeprlm'e of adding Subsections
3(gg) and 331(c) to the Communications Act of 1934, as amended, is
threefold:

(1) to provide a definition of private land mobile service;
(2) to delineate the distinction between private and common

carrier land mobile services; and,
(3) to specify the appropriate authorities empowered to regu-

late these same services.
The Communications Act of 1934, as amended, does not include a

definition of the private land mobile services. New subsection 3(gg)
adds this definition and thereby provide explicit Congressional sup-
port and guidance for existing and future FCC regulation of these
services. The definition adopted herein encompasses the myriad of
radio systems utilized by these governmental, commercial, industri-
al and transportation licensees which range from small relatively
uncomplicated two-way dispatch systems, to complex ones involv-
ing multiple transmitters to cover wide areas. The private land
mobile services currently consist of the following radio services:
local government, police, fire, highway maintenance,- forestry con-
servation, special emergency, power, petroleum, forest products,
motion picture, relay press, special industrial, business, manufac-
turers, telephone maintenance, motor carrier railroad, taxicab,
automobile emergency, and radiolocation. The (onferees expect the
Commission to add, modify, or delete private land mobile services
as the need arises, consistent with the guidelines specified in sub-
section 3 31(a).

New Subsection 331(c) both establishes a clear demarcation be-
tween private and common carrier land mobile services and speci-
fies that only the latter may be regulated on a common carriage
basis. By contrast, no person, participating in the private land
mobile services, whether as a licensee, equipment supplier or other-
wise, shall be classified as a common carrier with respect to its par-
ticipation in these services. The distinction between private and
common carrier land mobile services is the subject of considerable
litigation between private land mobile operators and radio common
carriers before the FCC and the courts. The Conferees believe that
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establishing this demarcation in the Communications Act of 1934
would serve the public interest by resolving much of this litigation.

The basic distinction set out in this legislation is a functional

one, i.e., whether or not a particular entity is engaged functionally
in the provision of telephone service or facilities of a common carri-

er as part of the entity's service offering.' If so, the entity is

deemed to be a common carrier. If not, it clarifies that private sys-

tems may be interconnected with the public switched telephone

network under thetests in subsections 331(c)(l) (A) and (B), and the

entity providing the base station facility or service is nonetheless
providing private land mobile service. With respect to the land

mobile services, this test supersedes the traditional common law
test of indifferent service to the public established in National As-

sociation of Regulatory Utility Commissioners v. FCC, 525 F.2d 630

(1976), cert. denied, 425 U.S. 992 (1976).
To implement this distinction, subsection 331(cX1) provides for

the following. (a) classifies the various types of shared radio sys-

tems currently licensed in the private land mobile services (e.g.,

specialized mobile radio and multiple licensed systems) as "pri-
vate" (i.e., non-common carrier) radio systems; (b) authorizes the

Entrepreneurs involved in such systems (i.e., licensees, equipment
uppliers or any other third party) to offer their services or facili-
ties to eligible users "indiscriminately" or otherwise, as their dis-
cretion and marketplace forces may dictate; and (c) prohibits such
shared systems from being interconnected with common carrier
facilities if the licensees or entrepreneurs are engaging in the
resale of telephone service or facilities.

Section 331(cX 2 ) further specifies that radio dispatch systems are

not authorized in the domestic public (common carrier) land mobile
service with the exception of those stations authorized as of Janu-
ary 1, 1982.2 In substance, the bill deregulates dispatch service,
except for "grandfathered" common carrier stations, and requires
that it be provided on an unregulated basis in the private land

mobile services. The Conferees are informed that current use of
common carrier stations to provide dispatch service is de minimis.
Thus, while such stations licensed in the domestic public land

mobile radio service (47 C.F.R. 22.600, et seq. (1981)) prior to Janu-

ary 1, 1982, may continue to add customers and locations, this lim-
ited exception should not impair the Conferees objective of assuring
that frequencies allocated for use by radio common carriers are not

Idevoted to dispatch service to any significant extent.
Nothing in Subsection 331(c), however, should be construed to

bar persons who are otherwise licensed as common carriers from
providing dispatch service in the private land mobile services; nor
should it be construed to impair the ability of common carriers to
compete for any class or type of customer for their services. Thus,
for example, if a plumber or taxi company or a police department

' see esg., Ruale and Shared Use of Common Crrier Ser icn. 60 F.C.C2d 261 (1976l, on

reo. 62 F.C.C.2d 688 (1977, aird mb nom. American Tel. & Tel. Co. v. FMC, 672 F.2d 17 (2d

Cir. (1978), cert. denied. 439 US. 875 (1978).
' Common cnrriere are presently authorized to provide both "agneral" and "dlapatch" two-

way communcation aerytce. see 47 CF.R 22.501 (a) bl, (c) 2291i(d) (1981). Only "dispatch"

aervice would not be permitted by the Conference Substitute; neither "general" aervice nor one-

way p!ging erie b affeted.
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has radio communication needs that can be satisfied through serv-
ice provided by a cellular radio operator, this section interposes no
objection. Moreover, Section 331(c) does not bar common carriers
from providing interconnected services or facilities to users of li-
censees of stations licensed in the private land mobile services, via
a base station or through interconnection on the user's premises.
Only if a private land mobile operator or licensee is reselling for
profit interconnected common carrier services is the interconnec-
tion prohibited. This will assure that frequencies allocated essen-
tially for purposes of providing dispatch services are not signifi-
cantly used to provide common carrier message service.

Subsection 331(cX3) delineates the jurisdiction of state and local
governments with respect to the land mobile services, consistent
with the demarcation between private and common carrier service
established by the bill. State and local authority is entirely pre-
empted with respect to the activities of any person operating
within the private land mobile services. Conversely, however, the
states retain full jurisdiction to engage in the economic regulation
of common carrier stations (i.e, regulation of entry, rates and prac-
tices) consistent with Sections 2(b) and 221(b) of the Communica-
tions Act of 1934 (47 U.S.C. 2(b), 221(b) (1976)), to' the extent they
deem it necessary in the public interest to do so. Similarly, the
Commission's exclusive radio licensing authority under Title III of
the Communications Act is maintained. Nothing in this subsection
shall be construed as prohibiting the Commission from forbearing
from regulating common carrier land mobile services; however, the
Commission may not use its licensing powers to circumvent limita-
tions in its economic regulatory jurisdiction over common carrier
stations.

Subsection 3(n).-Finally, the definition of mobile service present-
ly contained in Section 3(n) of the Communications Act of 1934 (47
U.S.C. 153(n) (1976)) would be amended so as to include clearly one-
way paging service as well as two-way radio communication serv-
ices.

NOTICEI OF APPEAL

House bill

The House bill contained no provision.

Senate arnemilment
The Senate shifted the burden from the Commission to the appel-

lant or petitioner when a Commission action is appealed.

Conference substitute
The conference substitute adopts the Senate provision.
The Conferees believe that since the Commission is the appellee

in proceedings filed with the U.S. Court of Appeals to review Com-
mission actions, the party seeking review of a Commission decision
is the party best able to carry out the relevant notice obligations,
and thus should be required to notify all interested parties.

The Conferees intend that the term "interested parties" include
only the formal participants in a Commission action, i.e., informal
commentators in a rulemaking proceeding need not be individually



notified of an appeal of a final order in that proceeding. The Con-
ferees direct the Commission to assist appellants and petitioners in
compiling lists of formal participants in order to facilitate the noti-
fication process.

This section also removes the requirement that the Commission
present the decision-making record to the court within 30 days
after an appeal is filed, leaving such procedures to be controlled by
the Federal Rules of Appellate Procedure, which provides that the
record must be filed with the court within 40 days after the Com-
mission is served with the notice of appeal. F.R.A.P. Rule 17, 28
U.S.C. (1976).

COMPUTATION OF CERTAIN FILING DEADLINES

House bill
The House bill contained no provision.

Senate amendment

The Senate amended Section 405 of the Communications Act by
providing that specified pleading periods for seeking agency recon-
ideration or judicial review of Commission decisions commence

Tm the date on which the Commission gives "public notice" of its
cisions.

Conference substitute
The conference substitute adopts the Senate provision.
Recently, the Commission adopted rules which refine the mean-

ing of "public notice." Addition of New Section 1.103 to the Com-
mission's Rules, Amendments to Section 1.4(b), Report and Order,
85 F.C.C: 2d 618 (1981).

By adopting these rules, the Commission determined that public
notice, as that term is used in Section 405, only can take the form
of a written document. See Section 1.4(b) of the Commission's rules
as amended, 47 C.F.R1 1.4(b) (1981). The kind of written document
constituting public notice will be governed generally by the kind of
proceeding that is involved.. For example, In notice and comment
rulemaking proceedings, public notice of a final Commission deci-
sion will occur on the date such decision is published in the Feder-
al Register. See Section 1.4(bX1) (1981). For most non rulemaking
proceedings, public notice of a final Commission decision will occur
when the full text of that decision is made available to the public
it the Commission's headquarters. See Section 1.4(bX2) (1981). See

kilso, Section 1.4(b) (3) and (4) (1981) which describe the other two
kinds of written public notice the Commission may give. The Con-
ferees believe that in rulemaking proceedings it is important that
the public have the opportunity to obtain n copy of tlhe full text of
the Commission decisions before pleading periods for appeal begin.
See 47 C.F.R. 1.4(bXl) (1981). The provision of the Conference Sub-
stitute is premised on the present FCC rules remaining in effect.

EFFECrIVg DATE OF CERTAIN COMMIssION ORDERS

House bill
The House bill contained no provision.
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Senate amendment

The Senate amended Section 408 of the Communications Act of
1934 and clarifies the Commission's authority to specify the effec-
tive date of its decisions.

Conference substitute
The conference substitute adopts the Senate provision.
Absent this provision, the unamended language of Section 408

appears to provide that no orders of the Commission (other than
orders involving the payment of money) could become effective
until thirty days after such orders became final. However, the leg-
islative history shows that Section 408 was not intended to totally
restrict Commission flexibility with respect to such matters. The
Conferees intend that Section 408, as amended by this provision,
will make clear that Commission decisions shall become effective
30 days after public notice is given unless the Commission, in its
discretion, specifies a different effective date. The Conferees also
note 'that current Commission rules are consistent with this provi-
sion..

APPLICATION OF FORFEITURE REQUIREMENTS TO CABLE TELEVISION
SYSTEM OPERATORS

House bill
The House bill contained no provision.

Senate amendment

The Senate amended Section 503(bX5) of the Communications Act
of 1934 to make clear that the Commission may impose forfeitures
on cable system operators without first, among other steps, issuing
a warning and providing the opportunity for comment. It is not
clear under current law whether the Commission' must comply
with these and other procedures before taking forfeiture action
against cable system operators.

Conference substitute
The conference substitute adopts the Senate provision.
This amendment to Section 503(bX5) makes clear that, for pur-

poses of the forfeiture provisions of the Act, cable system operators
are to be treated in the same manner as licensees or other holders
of Commission authorizations. This amendment ratifies current
Commission practice.

FORFEITURE OF COMMUNICATIONS DEVICES

House bill
The House bill contained no provision.

Senate amendment
The Senate added a new Section 510 to the Act to permit courts

to be directed to seize and retain illegal radio equipment or unli-
censed equipment used in violation of the Act, thus preventing its
continued operation.



Conference substitute
The conference substitute adopts the Senate provision.
Section 302 of the Communications Act of 1934 empowers the

Commission to prohibit the manufacture, import, sale, shipment or
use of radio equipment that may cause severe interference prob-
lems. Additionally, Section 301 requires the Commission to license
radio stations in the United States. In carrying out these statutory
responsibilities, the Commission has repeatedly encountered situa-
tions where, notwithstanding the conviction or judgment against
an individual for violating one of these sections, the court has re-
turned the illegal equipment to the defendant.

The conference substitute provision remedies this problem. This
new authority will apply only in cases where warrants are properly
obtained and served by law enforcement officers and upon a judg-
ment rendered in United States District Court. The Conferees
intend this provision to apply only to those violations that involve
willful and knowing intent or gross negligence.

EXgMPTION APPLUCABLE TO AMATEUR RADIO COMMUNICATIONS

ouae bill
Orhe House bill contained no provision.
Senate amendment

The Senate permitted self-enforcement of non-compliance of
Commission policies by amateur radio operators.

Conference substitute
The conference substitute adopts the Senate provision.
The amateur radio service has long enjoyed the reputation of

being largely self-regulating. The amateurs have kept their bands
in order with minimal enforcement activity by the Commission. It
is critical that amateurs be allowed to continue this self-enforce-
ment because the number of amateurs is increasing at a steady
rate, and because the Federal Communications Commission's Field
Operations Bureau is unable to monitor amateur radio to any great
extent due to its limited resources. From time to time enforcement
problems do arise, to which amateurs must and do respond with ef-
forts to bring any noncompliant action into full compliance with
amateur rules. For example, one amateur operator might inform
panother that he was engaging in prohibited transmission of com-
)nercial traffic or use of indecent language which should be discon-
tinued. This has worked in an overwhelming number of cases.

There are very few cases involving continued noncompliant be-
havior, and those have in the past been handled by amateur opera-
tors. However, even here amateurs can be helpful through profi-
cient use of direction-finding techniques. Utilizing these techniques
and taping on-air conversations on unlicensed or licensed persons
on amateur bands, amateurs have saved countless hours of FCC
Field Operations staff time in identifying the source of illegal
transmissions on the amateur bands.

Questions have arisen from time to time concerning the applica-
bility of Section 605 of the Communications Act to amateur radio.
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Section 605, which is intended to protect the privacy of persons en-
gaged in wire or radio communications, expressly exempts certain
communications, as follows: '"This section shall not apply to the re-
ceiving, divulging, publishing, or utilizing the contents of any radio
communication which is broadcast or transmitted by amateurs or
others for the use of the general public, or which relates to ships in
distress."

Amateurs in the past have been considered exempt from the pri-
vacy provisions of Section 605 by virtue of the language cited. How-
ever, recent interpretations have held that amateur transmissions,
other than general calls for a contact from any other station, are
subject to the secrecy provisions of Section 605. Reston v. F.C,
492 F. Supp. 697 (D.D.C. 1980). The U.S. District Court for the Dis-
trict of Columbia in Reston painstakingly reviewed the legislative
history of Section 605 in the hope of ascertaining Congressional
intent with regard to amateur transmissions as referenced in the
last sentence of that section. The Court, frustrated at the lack of
clear expression of legislative intent regarding the matter, held
that amateur radio transmissions are not exempt from Section 605
unless they are transmissions "for the use of the general public."

The problem with this interpretation is that it precludes ama-
teur radio operators from disclosing the contents of transmission|
heard on the amateur bands, even illegal transmissions. Thus,
amateurs are prohibited from working together to locate and moni-
tor illegal transmissions and unlicensed operators. Nor can ama-
teurs be of as much assistance to Commission enforcement person-
nel, because amateurs cannot disclose to Commission personnel the
content of transmissions received. This has already had an adverse
effect on amateur self-policing efforts.

All amateur and CB radio operators may use any of the channels
allocated to their services. Thus, these operators do not enjoy any
reasonable expectation of privacy, a right which Section 605 is in-
tended to protect. Therefore, this section of the Conference Substi-
tute expressly exempts the amateur and CB radio services from the
prohibitions in Section 605. The Conferees believe that self-enforce-
ment efforts on both the amateur and CB radio services should be
encouraged, and that this provision will promote such self-regula-
tion without unduly infringing upon individuals' privacy rights.

TECHNICAL AMENDMENTS

House bill
The House bill contained no provision.

Senate amendment

The Senate made certain technical modifications to the Commu-
nications Act of 1934, including Section 405 and its heading, where
the term "reconsideration" is substituted for the term "rehearing."

Conference substitute
The conference substitute adopts the Senate provision.
The term "reconsideration" has come to be used customarily in

Commission practice and is used in the Commission's rules. The



modification of terms will not change the operation of this section
405.

AMENDMENT8 TO OTIER LAW

House bill

The House bill contained no provision.

Senate amendment

The Senate provided that offenses against Commission officers or
employees assigned to perform investigative, inspection or law en-
forcement functions will be punished in the same manner and to
the same degree as are offenses against the federal employees now
specified in this section.

Conference substitute
The conference substitute adopts the Senate provision.
Section 1114 of Title 18 of the U.S. Code imposes specific sanc-

tions against individuals who interfere with or harm certain feder-
al employees who may be assaulted, intimidated or interfered with
in the performance of their duties. Commission employees are noteW specifically entitled to the protection offered under this stat-

TITLE II

NTIA AUTIORIATION

House bill
The House bill contained no provision.

Senate amendment
The Senate authorized appropriations for NTIA at $12.4 million

for FY 1983.

Conference substitute
The Conference Substitute adopts the Senate provisions with the

following change. The Conferees agreed that NTIA would be au-
thorized for two years at $12.9 million for FY 1983 and $11.8 mil-
lion for FY 1984. The amounts authorized are below that currently
authorized for NTIA. The reduction is based on a change in the
functions of the agency; NTIA's level of involvement in Federal

Regulatory proceedings will be substantially lower than that in
prior years.

The Conferees do not expect NTIA to eliminate the Public Tele-
communications Facilities Program (PTFP), and expect that the au-
thorization of $15 million In fiscal year 1983 for the PTFP as con-
tained in Public Law 97-35, will be appropriated by Congress.

The PTFP has brought public broadcasting service to states like
Arizona, South Dakota, New Mexico, Nevada, and Colorado, where
no service would otherwise exist. The Committee expects this pro-
gram to continue since many areas of the country are yet to be
served. An adequate level of funding has to exist to accomplish this
end.
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There are a number of functions currently performed by NTIA
which tiro oither inlaiiproprinto for thaiit ptarticuilar agoecy, or ox-
pendable in light of constraints upon federal funds. In particular,
both the Telecommunications Protection program and the Federal
Facilities Review program are eliminated under the Administra-
tion's request. The Conferees do not object to the elimination of
these programs. However, the Conferees are disturbed that the Bio-
medical Feedback Group, which is concerned with non-ionizing ra-
diation, is being eliminated under the Administration's request.
The Conferees agree that this type of biological research should not
fall within the purview of NTIA, which has no authority to issue a
standard on non-ionizing radiation. However, the Conferees believe
that research should continue, under the auspices of a more appro-
priate agency, such as the National Institute of Health or the Envi-
ronmental Protection Agency. The Conferees are aware of the
budgetary constraints upon each of these agencies, but encourage
NTIA to make available its research and experience so that the ef-
fects of non-ionizing radiation are better understood.

STUDY OF LONG-TERM TELECOMMUNICATIONS GOALS

House bill

The House bill contained no provision.

Senate amendment

The Senate required that NTIA conduct a study of the long term
telecommunications and information goals of the United States,
and the policies which are necessary to achieve them.

Conference substitute
The conference substitute adopts the Senate provisions with cer-

tain changes. The Conferees accepted the Senate provision regard-
ing a study on the telecommunications and information goals of
the United States, but included stipulations which serve to focus
the study on international telecommunications and information
policies. The Conference Agreement also contains a restriction on
the release of information which could harm US. commercial in-
terests in international trade.

The Conferees agreed that ascertaining the goals and objectives
of its international telecommunications and information policies by
the United States is of great importance. The Conferees also agreed
that the U.S. government should be organized in such a way so as
to maximize the ability of the United States to realize its goals in
international negotiations.

The Conferees expect NTIA to play a significant role in the for-
mulation of international telecommunications policy by the Execu-
tive Branch. The United States faces a rising challenge to its tech-
nological telecommunications leadership from foreign firms, many
of them directly or indirectly supported by their governments. In
the area of information services, there has been an increase in bar-
riers to U.S. service offerings, limits on transmission facilities,
problems of entry into foreign markets and restrictions on the flow
of information across national boundaries.



The U.S. government must establish a long range strategy that
will promote and protect U.S. interests. NTIA must exercise leader-
ship in the development of that strategy.

The Conferees were concerned that, in the course of conducting
the study, data might be released which could enable foreign PT
administrations to harm U.S. commercial interests in international
trade. This concern is grounded in the increasing potential for re-
strictions on the transmission of data across national boundaries;
and in various restrictions to telecommunications facilities under
discussion in other countries.

In the event that usage or traffic data is released to the public, it
would then be possible for these PT! administrations to target re-
strictions on those industries or sectors which are most vulnerable.
The Conferees admonish the Administration to respect the need to
avoid giving foreign FPT administrations any information which
could be used against American companies doing business abroad.
Such information must be kept confidential.

JOHN D. DINCELL,
TIMO'HY E. WIRTH,
JAMES T. BROYHILL,

Managers on the Part of the House.
BARRY GOLDWATER,
TED STEVENS,
HOWARD W. CANNON,

Managers on the Part of the Senate.
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